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ABANDONMENT UNDER A POLICY OF INSURANCE. 


The right to compensation from Spain, under the Florida treaty, held 
under an abandonment made to the underwriters upon vessels and 
cargoes illegally captured ; passed by the assignment under the Bank- 
rupt laws, and vested in the assignees. Comegys et al. vs. Vasse. 219. 


ACKNOWLEDGMENT OF DEEDS. 


1. Deeds. 
2. Feme Covert. 
3. Recording of deeds. 


ACTIONS. 


When an action is in its origin instituted in the name of A, for the use of 
B, the cestuy que use, is, by the law of Maryland, regarded as the real 


party to the suit. Gaither vs. The Farmers and Mechanics Bank of 
Georgetown. 42. 


ADJUTANT AND INSPECTOR GENERAL OF THE 
ARMY OF THE UNITED STATES. 


Army of the United States, 1, 5. 
ADMINISTRATOR. 


After the recovery of a judgment by an administrator, it is not necessary 
ina suit upon the Judgment that he shall sue as administrator, the 
debt on the judgment being due to him personally ; and if in such 
suit he shall name himself as administrator, it will be surplusage 


Biddle adm. vs. Wilkins. 686. 


AFFIDAVIT. 
Evidence, 20, 21. 


AGENT. 


It is believed to be a general rule, that an agent, with limited powers, 
cannot bind his principal, when he transcends his power. It would 
seem to follow, that a person transacting business with him, on the 
credit of his principal, is bound to know the extent of his authority ; 
yet, if the principal has, by his declarations or conduct, authorized 
the opinion, that he had given more extensive powers to his agent, 
than were in fact given, he would not be permitted to avail himself 
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AGENT. 


of the imposition, and to protest bills, the drawing of which his con- 
duct had sanctioned. Schimmelpennich et al. vs. Bayard et al. 290. 


AGREEMENT. 


Equity, 3, 4, 5. 

When property conveyed in trust, to be sold at public auction, had 
been sold by private contract, and the property was afterwards of- 
fered for sale in the manner prescribed by the deed of trust, for the 
purpose of making a title to the private purchaser; at which time, 
more was bid for the same, than the amount for which it had been 
privately contracted to be sold ; the purchaser, by private contract, 
to whom possession was delivered, at the price agreed on, cannot 
allege that the sale was void ; since, whatever may be the liability of 
the cestuy que trust, to those interested in the proceeds of the sale, 
for the amount offered at the auction; it is not an objection, on the 
part of the purchaser, to release him from his contract. Greenleaf ys. 
Queen et al. 146. 

Equity, 10. 


ARBITRAMENT. 
Award. 
ARMY OF THE UNITED STATES. 


The Adjutant and Inspector General of the Army of the United States, 
was not entitled to double rations, from the 30th September 1818, 
to the 31st May 1821. Parker vs. the United States. 296. 


. The President of the United States, has a discretionary power to al- 


low such additional number of rations, to officers commanding at se- 
parate posts, as he may think just, having respect to the special cir- 
cumstances of each post. The law granting this authority, is not im- 
perative ; and in the exercise of his discretion, the President may al- 
low or refuse to allow, additional rations, as in his opinion he may 
deem proper. Ibid. 296. 


. The Secretary of War, as the legitimate organ of the President, un- 


der a general authority from him, may exercise the power, and make 
the allowance, to officers having a separate command. Ibid. 297. 


. No officer is entitled to the additional allowance, unless he be a com- 


mandant at a separate post; and then the claim must be sanctioned 
by the Executive. The allowance cannot be made to more than one 
officer at the same station. Ibid. 297. 


. In the discharge of his ordinary duties, the Adjutant and Inspector Ge- 


neral, has no distinct command ; his duties consist in details of ser- 
vice, and not in active military command. Jbid. 297. 


. An officer may be said to command ata separate post, when he is out 


of the reach of the orders of the commander in chief, or of a supe- 
rior officer in command, in the neighbourhood. He must then issue 
the necessary orders to the troops under his command, it being im- 
possible to receive them from a superior officer. Ibid. 297. 


. The general order of the War Department, of 16th March 1816, direct- 


ing double rations to be allowed to officers commanding military de- 
partments, is construed to relate to the geographical sections of coun- 
try, into which the two divisions of the army are divided, and which 
were denominated “ departments,” and intended to designate the ex- 
tent of actual command given to the officer commanding each de- 
partment; it does not relate to the law of the 3d of March 1815. 
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ARMY OF THE UNITED STATES. 
t forthe better organization of the Genefal Staff of the Army.” Ibid. 


ASSIGNMENT. 


1, ingen it may be affirmed, that mere personal torts, which die with 
party, and do not survive to his personal representatives; are in- 
capable of passing by assignment; and that vested rights, adrem and 
in re, possibilities coupled with an interest and claim, growing out 
of, _ ohane to property, may pass by assignment. Comegys et al. 

vs. Vasse. 

2. The — tothe act of abandonment, to underwriter when ac- 
cepted, all the effects which the most accurately drawn assignment 
would accomplish. The underwriter then stands in the place of the 
insured, and becomes legally entitled to all that can be recovered 
from destruction. Jhid. 214. 

3. Itis clear, that the right to compensation for damages and i to 
which citizens of the United States were entitled, and which, under 
the treaty with Spain, were to be the subjects of com ; pass. 
ed by abandonment to the underwriters upon property, which had 

Sate seized or nde Ibid. 215. = ‘ 

4. The right to indemnity for an unjust capture, on the sovereign ; whe- 
ther Se ediable in his own Courts, or by his own extraordinary inter- 
Position, or grants upon private petition, or upon public negotia- 
tion; is a right attached to the ownership of the p ; rty itself, 
and passes by cession to the account of the vitionte.s erer ; and is 
eereen assignable by the person to whom it had been ceded. 
215. 

5. Itis not universally, though it may be ordinarily, the test of a right, 
that it may be enforced in a Court of Justice. isin aod debts ies 
by a sovereign, are not commonly capable of being so enforced. It 
does not follow, that because an unjust sentence cannot be reversed, 
that the party injured has lost all nght to Seton, or all claim, upon 

ciples of public law, to remuneration. Jbid. 216. 
_ heme t to compensation from 8 Reg) mye eam gor hr 
to underwriters, and accepted m, for damages and injuries, 
and which were to be satisfied u cr the t treaty, mty, bythe United States ; 
to the ees of the such rights by the 
rovisions of the ot baw of Gl United Stantn, passed Apsil 4 
800. Ibid. 219. 


ATTACHMENT. 


| 1. pr wee peti gta gn Fae) oe pen ts te 
Maryland, against ert an account nst 
siti em, ete cy aengead hg Robert Barry, the 


plaintiff in — cow Robert Barry bail, and dis- 
charged th filed a declara- 

ry Aree ie ange joo Fema Tha ana reeeved "pd 
‘for goods sold and delivered,” to which Robert Barry pleaded the 
general issue. The went to trial, and a verdict and judgment 
were rendered for the defendant in error. 

2. The Court attaches no importance to the variance between the account 
filed when the attachment issued, and the declaration filed after the 
attachment was dissolved, by the entry of bail, and the appearance 
of the defendant. The defendant having pleaded to the declaration, 


Vou J. 4T 
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ATTACHMENT. 


the cause stood as if the suit had been brought in the usual manner, 
and no reference can be had to the proceedings on the attachment. 
Barry vs. Foyles. 315. 


AWARD. 


1. There is a class of cases, upon awards, to be found in the books, in 
which arbitrators have been held to more than ordinary strictness, in 
pursuing the terms of the submission, and in awarding upon the se- 
veral distinct mattters submitted, upon the ground of this submission 
being conditional, ita quod. But the rule is to be understood, with 
this qualification ; that in order to impeach an award made in pursu- 
ance of a conditional submission, on the ground of part only of the 
matters'in controversy having been decided, the party must disiinct- 
ly show, that there were other points in difference, of which express 
notice was given to the arbitrators; and that they neglected to de- 
termine them. Karthaus vs. Ferrer et al. 227. 

2, It isa settled rule in the construction of awards, that no intendment 
shall be indulged to overturn an award, but every intendment shall 
be allowed to uphold it. Jbid. 228. 

3. If a submission be of all actions real and personal, and the award be 
only of actions personal, the award is good ; for, it shall be presum- 
ed, no actions real were depending between the parties. Jbid. 228. 


BANKRUPT AND BANKRUPTCY. 


The right to compensation from Spain, held under abandonment made to 
underwriters, and accepted by them, for damages and injuries, which 
swere to be satisfied under the treaty, by the United States; passed 
to the assignees of the bankrupt, who held such rights by the provi- 
sions of the bankrupt law of the United States, passed April 4, 1800. 
Comegys et al. vs. Vasse. 219. 


BILLS OF EXCHANGE. 


1. The deposit of a bill in one bank, to be transmitted to another, for 
collection, is a common , of great public convenience, the effect 
of which is well abetted and the duty ofa bank, receiving such 
a bill for collection, is precisely the same, whoever may be the owner 
thereof ; and, if it was unwilling to undertake the collection without 
precise information on the subject, the ak ought to have been de- 
clined. T'he Bank of Washington vs. Triplett and Neale. 30. 

. By failing to demand payment of a bill held for collection, the bank 
would make the bill its own, and would become liable to its real 
owner for the amount. Ibid. 31. 

. The allowance of days of for the payment of a bill of exchange, 
or note, is now univ understood to enter into every bill or note 
of a mercantile character ; and so, to form a part of the contract, that 
the bill does not become due until the last one of grace. Ibid, 31. 

4. It is the usage of the Bank of Washington, and of other banks in the 

district of Columbia, to demand payment of a bill on the day after 
the last day of grace ; and this usage has been sanctioned by the de- 
cisions of this Court. This usage is equally binding on parties who 
were not acquainted with its existence, but who have resorted to 
= bank governed by such usage, to make the bill negotiable. Jdid. 


. The usage of the place on which a bill is drawn, or where payment is 


i) 


i) 
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BILLS OF EXCHANGE, 


demanded, uniformly regulates the number of days of grace whic 
must be allowed. Ibid. 34. Cor 5 


6. The failure of a bank holding a bill payable after date for collection, 


to give notice to the drawer, that the drawee was not found at home, 
when called upon to accept the bill, is not such negligence as dis- 
charges the drawer from his liability. Jbid. 35. 


7. A bill of exchange, payable after date, need not be presented for ac- 


ceptance before the day of payment ; but, if presented, and accept- 
ance be refused, it is dishonoured, and notice must be given. The. 
absence from his home, of the drawee of a bill payable after date, 
when the holder of a bill, or his agent, call with it.for acceptance, is 
not a refusal to accept ; but such absence, when the bilkis due, is a 
refusal to pay, and authorizes a protest. Jbid. 35. 


8. In a suit instituted by the holder of a bill, against the bank, for neg'li- 


gence, in relation to demand, or notice of non-payment of the bill, 
the Court, although required, are not bound to declare the law as 
between the holder and the drawer. The bank was the agent of the 
holder, and not of the drawer, and might, consequently, so act, as 
to discharge the drawer, without becoming liable to its principal, 
Ibid. 36. 


9. A stranger to the drawer and endorser of a non-accepted bill of ex- 


10. 


11. 


13. 


change, may intervene supra protest, to pay the same for the honour 
of an endorser or drawer. Konig vs. Bayard et al. 262. 

It is no objection to this intervention, that it has been done at the re- 
quest and under the guarantee, of the drawees of the bill ; who had 
refused to accept or pay the same. The arrangements made by the 
payer of the dishonoured bill, with the drawee, by which he was to 
be protected from loss, do not affect the liability of the party to the 
bill for whose honour it has been paid. Ibid. 262. 

If A, at the request of the drawee of a bill of exchange, and under 
his guarantee, accept and pay the bill, supra protest, for the honour 
of the endorser, the party against whom suit is brought for the 
amount paid may avail himself of every defence which he could 
have had, if the bill had been paid supra protest for the honour of 
the endorser, by the drawee, and suit brought for the same. Ibid. 
262. 


. The Court confirm the principle established in the case of i 


vs. Payson, 2 Wheat. 75, that a letter, written within a reasonable 
time before or after the date of a bill of exchange, describing it in 
terms not to be mistaken, and promising to accept it ; is, if shown to 
the person who afterwards takes the bill, on the credit of the letter, 
a virtual acceptance, binding the person who makes the promise. 
Schimmelpennich et al. vs. Bayard et al. 283. 

If the drawees of a bill of exchange, who refuse to honour the bill, 
and thus deny the authority of the drawer to draw upon them, 
were bound in good faith to accept or pay the bill as drawees, they 
will not be permitted to change the relation in which they stood to 


. the parties on the bill, bya wrongful act. They.can acquire no right, 


14, 





as the holders of the bill paid supra protest, if they were bound to 
honour it in the character of drawees. Jbid. 285. 

A bill of exchange was drawn aguinst shipments made to the drawee, 
but no letter of advice was written by the shipper to the consignees 
of the property, and drawees of the bill, ee the proceeds of 
the shipment to be applied to the disc’ of the bill ; but direc- 
tions were given to charge the bill, gene to the account of the 
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BILLS OF EXCHANGE. 


shipper ; held that the drawees were not bound to accept or pay the 
bill, in = of the proceeds of the shipment being received 
by them. Jbid. 286. 

15. A merchant has a right, by the usage of trade, to draw on effects 
placed in the hands of the drawee, by shipment ; and the consignee 
must pay the bills, if the shipment places funds in his hands. /bid. 
288. 


16. Promissory notes, passim. 


BILLS OF LADING. 


1. By the well settled principles of commercial law, the consignee is the 
authorized agent of the owner, whoever he may be, to receive the 
goods; and by his endorsement of the bill of lading to a bona fide pur- 
chaser, for a valuable consideration, without notice of any adverse 
interest, the latter becomes, as against all the world, the owner of the 
goods. This is the result of the principle, that bills of lading are 
transferable by endorsement, and thus may pass the property. Conard 
vs. The Atlantic Insurance Company. 445 

2. Strictly speaking, no person but the consignee can by any endorse- 
ment on the bill of lading pass the legal title to the But, if 
the ge be the owner, and the shipment be on his own account 
and risk, although he may not pass the title by virtue of a mere en- 
dorsement of the bill of lading, unless he be the consignee, or the 
goods be deliverable to his order; yet, by an assignment on the bill 
of lading, or by a separate instrument, he can pass the legal title to 
the same; and it will be against all persons, except purchasers 
for a valuable consideration, without notice, by endorsement on the 
bill of lading itself. Such an assignment by the owner, passes the 
legal title — his agents or factors, and creditors, in favour of the 
assignee. Ibid. 445. 

BONDS. 

Pleas and pleading. 8. 

BOTTOMRY AND RESPONDENTIA. 


See respondentia. 


CHANCERY AND CHANCERY PRACTICE. 


1. Where a bill had been filed against a trustee, of real estate, and, after 
his death, administration had been granted to A; who, on the petition 
of creditors, interested in the trust, was also appointed by the Court, 
the substituted trustee; and the Court went on to decree, that A, as 
trustee, should execute certain conveyances; the decree was held to 
be invalid; the course of proceeding, being rather to make the decree 

— A, in the character of administrator, because he claimed, as 
inistrator, under a title derived from the original trustee, and was 
the person desi by law, to represent him; or that a supple- 
mental bill, in the nature of‘a bill of revivor, should have been filed 
against the substituted trustee; in which all the proceedings should 
have been stated, and he required to answer the charges contained 
in the original and supplemental bill. Greenleaf vs. Queen et al. 148. 

2, A decree of a Court oF yes is erroneous, which, after ordering 
certain acts to be done, to enable a party to execute certain duties 
assigned to him, dismisses the bill, as it puts the cause out of Court, 

and renders the decree ineffectual: and it is no answer to this objec- 
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CHANCERY AND CHANCERY PRACTICE. 


tion, that it appears by the record, in the case, that the acts ordered 
to be done, have been performed; since the error is in the decree 
itself, and not in its execution. Jbid. 148. 

3. A bill may be dismissed, where the plaintiff, when called upon to make 
proper parties, refuses, or is guilty of unreasonable delay, in doing 
so; but this must be done, on demurrer, plea, or answer, pointing 
out the person or persons, whom, the defendant insists, it to be 
made parties. [bid. 149. 

4. When a debtor had conveyed to a trustee, real estate, to be sold for 
the benefit of creditors, and the trustee dying before the conveyance 
of the property to a purchaser, another trustee was appointed by the 
Court, upon the application of the creditors, to execute the trust; in a 
proceeding, relative to the execution of the trust, and the convey- 
ance of the estate, it is necessary that the heirs at law, of the first 
trustee, sha parties to the same, as the legal title to the estate did 
not pass to the substituted trustee, by the appointment, but remained 
in the legal heirs. Jbid. 149. 

5. A Court of Chancery, is not the proper tribunal to enforce a forfeit- 
ure; the remedy for the same being at law. Horsburg vs. Baker. 236. 

6. After an answer and discovery, the rule is, that a suit brought, merely 
for discovery, cannot be revived. The object is obtained, and the 
plaintiff has no motive for reviving it. Ibid. 236. 

7. A bill had been filed originally for discovery, and afterwards became a 
bill for relief. The relief prayed for, was a forfeiture; which might 
be enforced at law. Under such circumstances, it was proper to 
dismiss the bill, so far as it sought for relief against the forfeiture; 
but the dismission should have been without prejudice to the legal 
rights of the parties, as an absolute dismission might be considered 
as a decree against the title the plaintiff claimed, and which, by the 
— the evidence obtained under it, he sought to establish. Jbid. 

8. If, in a case where the loss of a deed or other instrument, is made the 
ground for coming into a Court of Equity, for discovery and relief, 
an affidavit of its loss must be made and annexed to the bill, and the 
absence of such affidavit is good cause of demurrer to the bill; yet, 
if the party charged by the bill failed to demur for the cause, but an- 
swered over to the bill, or permitted it to be taken for confessed, by 
default, against him; it seems, that the absence of the affidavit is not 
a sufficient cause for the reversal of the decree. Findlay et al. vs. 
Hinde and Wife. 244. 

9. Where, in a bill filed for discovery and relief, the party relied upon a 
deed said to have been lost, but which had never been formally exe- 
cuted to convey the real estate; and upon a receipt of the purchase 
money, binding the party to convey the estate; the person all ed to 
have executed the lost deed, and who gave the receipt, should have 
been made a party to the proceeding; although he had, subsequent- 

ly, by a legal and formal conveyance, duly executed, conveyed the 
estate to others; and thus, so far as he could, divested himself of all 
title in the same. Ibid. 246. 

10. The decree of the Circuit Court directed two of the defendants, in 
whom was the legal title to the lot of ground claimed by the plaintiff 
in the bill, to convey the same; and awarded costs, generally, against 
all the defendants. All the tefendants appealed together, to this 

Court, some of whom held the title to the lot, and all the de- 

fendants, had an interest in defending this title, standing as they did, 
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CHANCERY AND CHANCERY PRACTICE. 


in the relation of vendors and warrantees, and vendees. Although 
the defendants, — whom there is a decree for costs only, could 
not appeal from this decree for costs; yet, the reversal of the decree 
of the Circuit Court was made general, as to all of the appellants, and 
the whole case opened. Ibid. 247. 

11. Although it seems to be a — rule, that a Court of Chancery will 
not decree a specific performance of contracts, except for the pur- 
chase of lands, or things which relate to the realty, and are of a per 
manent nature; and that where contracts are for chattels, and com- 
pensation can be made in damages, the parties may be left to their 
remedy at law; yet, notwithstanding this distinction between per- 
sonal contracts for goods, and contracts for lands, there are many 
cases to be found, where specific performance of contracts relating to 
personalty, have been enforced in chancery; and Courts will only 
weigh with greater nicety, contracts of this desgription, than such as 
relate to lands. The nics Bank of “Alextihdria vs. Louisa and 
Maria Seton. 305. 

12. Although an objection, for want of proper parties, may be taken at 
the hearing, yet the objection ought not to prevail upon the final 
hearing of an appeal; except in very strong cases, and where the 
— perceives a necessary and indispensable party is wanting. bid. 

06. 

13. All persons materially interested in the subject of a suit in chancery, 
ought to be made parties, either plaintiffs or defendants; but this is 
a rule established for the convenient administration of justice, and is 
more or less within the discretion of the Court; and it should be re- 
stricted to parties whose interests are in the issue, and to be affected 
by the decree. The relief granted will always be so modified, as not 
to affect the interests of others. Ibid. 306. 

14. It is a well settled rule, that a Court is not bound to take notice of 
any interest acquired in the subject matter of the suit, pending the 
dispute. Ibid. 310. 

15. If a bill charges a defendant with notice of a particular fact, an an- 
swer must be given without a special interrogatory to the matter. 
But, a defendant is not bound to answer an interrogatory, not war- 
ranted by some matter contained in a former part of the bill. T'he 
Mechanics Bank of Alexandria vs. Lynn. 383. 

16. The rules which govern the practice of the Circuit Courts in Chan- 

: cery, have been prescribed by this Court; and ought to be observed. 
* M’ Donald vs. Smalley et al. 625. 


CONCEALMENT. 


Insurance, 15, 16. 


CONSIGNMENT AND CONSIGNEES. 
Bills of Lading, 1, 2. 
CONSTRUCTION OF STATUTES. 


1. It is a general rule, in the construction of public statutes, that the 

te word * may,” isto be construed ‘ must,” in all cases where the le- 

'& islature mean to impose a positive and absolute duty, and not mere- 

fy to give a discretionary power. And in all cases, the construction 

should be such as carries into effect the true intent and meaning of 

the legislature in the enactment. Minor et al. vs. The Mechanics 
of Alexandria. 64. ; 
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CONSTRUCTION OF STATUTES. 


2. The Mechanics Bank of Alexandria, 1, 2. 

3. Jurisdiction, 1. 

4. Lands and Land titles. 

5. In the construction of the Registry Act of Ohio, the term “ purchas- 
ers” is usually taken in its limited legal sense. It means a complete 
purchaser, or in other words, a purchaser clothed with a legal title. 
Steele’s Lessee vsqSpencer et ul. 559. 

6. District of Columbia. 

7. Construction of the Act of Congress, passed March 2d 1807, enti- 
tled ** An Act to extend the time for locating Virginia military war- 
rants, for returning surveys thereon to the office of the Secretary of 
the Department of War, and appropriating lands for the use of 
schools, in the Virginia military reservation, in lieu of those hereto- 
fore appropriated. Jackson vs. Clark et al. 634. 

8. The reservation made by the law of Virginia of 1783, ceding to Con- 
gress the territory north-west of the river Ohio, is not a reservation 
of the whole tract of country between the river Scioto and Little 
Miami. It is a reservation of only so much of it, as may be necessa- 
ry to make up the deficiency of good lands in the country set apart 
for the officers and soldiers of the Virginia line, on the continental 
establishment, on the south-east side of the Ohio. The residue of the 
lands are ceded to the United States, as a common fund for those 
states, who were, or might become members of the Union, to be dis- 
posed of for that purpose. Jbid. 635. 

9. Although the military rights constituted the primary claim upon the 
trust, that claim was, according to the intention of the parties, soto 
be satisfied as still to keep in view the interests of the Union, which 
were also a vital object of the trust. This was only to be effected, 
by prescribing the time in which the lands to be appropriated by 
= eo should be separated from the general mass, so as to 
enable the government to apply the residue to the general oses 
of the pose ay? 635. via! ° oP 

10. If the right existed in Congress to prescribe a time within which mi- 
litary warrants should be located, the right to annex conditions to 
its extension, follows as a necessary consequence. Jbid, 635. 

11. If it be conceded that the proviso in the Act of 2d March 1807, was 
not intended for the protection of surveys which were in themselves 
absolutely void ; it must be admitted that it was intended to protect 
those which were defective, and which might be avoided for irregu- 
larity. If this effect be denied to the proviso, it becomes, itself, a 
nullity. bid. 635. 

12. Lands surveyed, are under the law as completely withdrawn from 
the common mass, as lands patented. It cannot be said that the pro- 
hibition, that ‘no location shall be made on tracts of land for which 
patents had previously been issued, or which had been previously 
surveyed,” was intended only for valid and regular surveys. They 
did not require legislative aid. The clause was introduced for the 
protection of defective entries and surveys, which might be defeat- 
ed by entries made in quiet times. Ibid. 638. 


CONTRACTS. 


1. Chancery and mre | practice. 11. 
2. In contracts for the sale of land, by which one agrees to purchase, 
and the other to convey, the undertakings of the respective parties 
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CONTRACTS. 


are always dependent, unless a contrary intimation clearly appeare. 
The Bank of Columbia vs. Hagner. 464. ny 
3. Although many nice distinctions are to be found in the books upon the 
question, whether the covenants or promises of the respective par- 
ties to the contract, are to be considered independent or dependent ; 
et it is evident the intimation of Courts have strongly favoured the 
tter construction, as being obviously the@nost just. Ibid. 465. 

. In such cases, if either vendor or vendee wish to compel the other to 
fulfil his contract, he must make his part of the agreement prece- 
dent, and cannot proceed — the other without actual perform- 
ance of the agreement on his part, or a tender and . Ibid. 
465 
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5. An averment of performance is always made in the declaration upon 
contracts, containing dependent undertakings, and that averment 
must be supported by proof. Ibid. 465. 

6. The time fixed for the performance of a contract, is, at law, deemed 
the essence of the contract, and if the seller is not ready and able to 
perform his part of the agreement on that day, the purchaser may 
elect to consider the contract at an end. But equity, which from its 
peculiar jurisdiction, is enabled to examine into the cause of delay, 
in completing a purchase, and to ascertain how far the day named 
was deemed material by the parties, will, in certain cases, carry the 
—— into execution, although the time appointed has elapsed. 


3 


Tt may be laid down as a rule, that, at law, to entitle the vendor to re- 
cover the purchase money, he must aver in his declaration perform- 
ance of the contract on his part, or an offer to perform, at the day 
specified for the performance. And this averment must be sustain- 
ed by proof; unless the tender has been waived by the purchaser. 
Ibid. 467. 
If before the period fixed for the delivery of a deed for lands, the 
vendee has declared he would not receive it, and that he intended 
to abandon the contract, it may render a tender of the deed before 
the institution of a suit unnecessary. But this rule can never apply, | 
except in cases where the act which is construed into a waiver, oc- 
curs previous to the time for performance. Ibid. 467. 
9. The taking possession of property by the vendee, before conveyance, 
is a circumstance from which is to be inferred that he considered the 
contract closed, but would not deprive him of the right to relinquish 
the property, if the vendor could not make a title, or neglected to do 
so. After a relinquishment for such causes, the vendee could. sus- 
tain an action to recover back the purchase money had it been paid. 
Ibid. 468. 
10. Where the legal title cannot be conveyed to the vendee by the vend- 
or, and the vendee must resort toa Court of Equity to establish his 
title, notwithstanding a conveyance of all the ght of the vendor to 
him, the Court will not compel him to pay the purchase money. It 
would be compelling him to take a law suit, instead of the land. 
Ibid. 468. 
11. When no specific time for the payment of money is fixed in a con- 
tract by which the same is to be paid by one party to the other, in 
judgment of law, the same is payable on demand. Ibid. 468. 
12, In an action upon a written contract, said to have been lost or de- 
stroyed, and not for deceit and imposition, the plaintiff’s rigbt to re- 
cover is measured principally by the contract; and the secondary 


a) 
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CONTRACTS. 


13. 


14. 


evidence must oe it as laid in the declaration. The conversation 
which preceded the agreement, forms no part of it, nor are the pro- 
itions’ or representations which were made at the time, but not 
introduced into the written contract, to be taken into view in con- 
struing the instrument itself. Had the written paper stated to be 
lost or mislaid, been produced, neither party could have been per- 
mitted to show the party’s inducements to make it, or to substitute 
his understanding for the agreement itself, If he was drawn into it 
by misrepresentation, that circumstance might furnish him with a 
different action, but cannot affect this. Tuyloe vs. Ri, 598. 
When a written contract is to be proved, not by itself but by parol 
testimony, no vague uncertain recollection concerning its stipula- 
tions, ought to supply the place of the written instrument itself. 
The substance of the agreement ought to be proved satisfactorily ; 
and if that cannot be done, the party isin the condition of every 
other suitor in-Court, who makes a claim which he cannot support. 
Ibid. 600. 
When parties reduce their contracts to writing, the obligations and 
rights of each are described by the instrument itself. The safety 
which is expected from them would be much impaired, if they 
could be established upon unknown and vague impressions, made 
yay acm, antecedent to the reduction of the agreement. 


CORPORATION. 


A subsequent Board of Directors of a bank, is to be considered as know- 


ing all the circumstances communicated, or known to a previous 
— - = Mechanics Bank of Alexandria vs. Louisa and Maria 


COURTS. 


1. It is, doubtless, within the province of a Court, in the exercise of its 


discretion, to sum up the facts in the case to the jury; and submit them, 
with the inferences of law deducible therefrom, to the free judgment 
of the jury. But, care must be taken, in all such cases, to separate 
the law from the facts, and to leave the latter in unequivocal terms to 
the jury, as their true and peculiar province. ‘M’ Lanahan vs. The 
Universal Insurance Company. 182. 


2. Little stress ought to be laid upen general expressions falling from 


Judges, in the course of trials. Where the facts are not disputed, the 
Judge often suggests, in a strong and pointed manner, his opinion as 
to their materiality and importance, and his leading opinion of the 
conclusion to which the facts ought to conduct the jury. This ought 
not to be deemed an intentional withdrawal of the facts, or the infer- 
ences deducible therefrom, from the cognizance of the jury, but 
rather as an expression of opinion addressed to the discretion of coun- 
sel, whether it would be worth while to proceed further in the cause. 
And the like expression in summing up any cause to the jury, must be 
understood by them merely as a strong exposition of the facts, not 
designed to overrule their verdict, but to assist them in forming it. 
And there is the less objection to this course in the English practice; 
because, if the summing up has had an undue influence, the mistake 
is put right by a new trial, upon an application to the discretion 
of the whole Court. This is so familiarly known, that it needs only 
to be stated, to be at once admitted. Lbid. 190. 


Vor. L. 4U 
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COURTS. 
3. Where the defendant had reserved a right to move the Court to ex- 


elude any part of the plaintiff’s evidence, which he might choose te 
designate as incompetent, and it did not appear from the bill of ex- 
ceptions, that he designated any particular piece or part of the evi- 
dence as objectionable, and moved the Court to exclude the whole, 
or to instruct the jury that it was insufficient to prove title in the 
lessors of the plaintiff; this could not be done on the ground of in- 
ey” unless the whole was incompetent. The Court is not 
bound to do more than respond to the motion, in the terms in which 
it ismade. Courts of justice are not obliged to modify the proposi- 
tions submitted by counsel, so as to make them fit the case. If they 


' do not fit, that is enough to authorize their rejection. Liliott et al. vs. 


Peirsol et al. 338. 


4. The construction of words belongs to the Court, and the materiality 


of an alteration in a deed, is a question of construction. Steele’s Les- 
see vs. Spencer et al. 561. 


5. Whether erasures and alterations in a deed are material or not, is a 


question of law to be decided by the Court. Jbid. 560. 

A special verdict was found by the jury, upon which judgment was to 
be entered according as the opinion of the Court might be upon the 
construction of a certain deed, which deed was referred to, and made 
part of the special finding of the jury, but was not contained in the 
record thereof. A deed formed a part of a bill of exceptions taken 
to the opinion of the Court, upon a motion for a new trial; which bill 
of exceptions with the said deed, was contained in the record. The 
Court cannot judicially know that this is the same deed which is re- 
ferred to in the verdict of the jury, or what are the other evidences 
of title connected with it. M’ Arthur vs. Porter’s Lessee. 626. 


€OURTS OF THE SEVERAL STATES. 
1. If the Court of a state had jurisdiction of a matter, its decision would 


be conclusive; but this Court cannot yield assent to the proposition, 
that the jurisdiction of a state Court cannot be questioned, where its 
proceedings were brought, collaterally, before the Circuit Court of 
the United States. Elhott et al. vs. Peirsol et al. 340. 


. Where a Court has jurisdiction, it has.a right to decide any question 


which occurs in the cause; and, whether its decision be correct, or 
otherwise, its judgments, until reversed, are regarded as binding in 
every other Court. But if it act without authority, its judgments and 
orders are regarded as nullities. ‘They are not voidable, but simply 
void; and form no bar to a remedy sought in opposition to them, even 
prior toa reversal. They constitute no justification; and all persons 
concerned in executing such judgments, or sentences, are consider- 
ed, in law, as trespassers. Ibid. 340. 


. The jurisdiction of any Court, exercising authority over a subject, may 


be inquired into in every other Court, when the proceedings of the 
former are relied on, and brought before the latter by a party claim- 
ing the benefit of such proceedings. Jbid. 340. 


. The jurisdiction and authority of the Courts of Kentucky, are derived 


wholly from the statute law of the state. Jbid. 341. 


. The clerk of Woodford County Court, has no authority to alter the 


record of the acknowledgment of a deed, at any time after the record 
is made. Jbid. 341. 


. A decree of the Supreme Court of Ohio ordered that the patentee of 


a certain tract of land, should, within six months, make a deed, &c. 
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with covenants of warranty conveying a portion of the land held un- 
der a patent to the complainants in that suit, and on the failure of A 
to make the said deed, &c. ‘that then and in that case, the com- 

lainant shall hold, possess and enjoy the said portion of land, in as 

ull and ample a manner, as if the same had been conveyed to him.” 
The decree of the Supreme Court of Ohio by which a conveyance of 
land is directed to be made, the decree being according to the laws 
of Ohio, vested in those to whom the deed was ordered to be made, 
such a legal title to the land to have been conveyed hy the deed as 
would have been vested by a deed of equal date; and. the regi 
Act of Ohio applies as well to a title under such a decree, at it would 
do, if the party held under a bona fide deed of the same date with 
the patent of the land, and the decree gives a legal title as ample as 
a deed. Steele’s Lessee vs. Spencer et al. 558, 


7. It has been the uniform course of this Court, with respect to titles to 


real property, to ort Se same rule that is applied by the state tri- 
bunals in like cases. Waring vs. Jackson et al. 571. 


8. Where by the established practice of Courts in particular states, the 


Courts in actions of ejectment look beyond the grant, and examine 
the progressive stages of the title, from its incipient state until its 
consummation; such a practice will form the law of cases decided 
under the same in these states, and the Supreme Court of the United 
States, regard those rules of decision in cases brought up from such 
states, provided that in so doing, they do not suffer.the provisions of 
any statute of the United States to be violated. Ross vs. Barland et 
al. 664. 


COURTS OF THE UNITED. STATES. 


1 
2 
3 


. Jurisdiction. 
. Practice. 
. The course of prudence and duty in judicial proceedings in the United 


States Courts, when cases of difficult distribution as to power and 
right present themselves, is to yield rather than encroach. The duty 
is reciprocal, and will no doubt be met in the spirit of moderation 
and comity. In the conflicts of power and opinion, inseparable from 
our very peculiar relations, cases may occur in which the mainte- 
nance of principles, and the administration of justice, according to 
its innate and inseparable attributes, may require a different courses 
and when such cases do occur, our Courts must do their duty; but 
until then, it is a justice in the spirit of the Constitution, 
to conform as nearly as possible to the administration of justice in the 
Courts of the several states. #ullerton et al. vs. The Bank of the Unit: 
ed States. 614. 


4. Courts of the several states. 
DEEDS. 


1. Feme covert. 1. 
2. If a deed has not been proved, acknowledged, and recorded, and would 


therefore be insufficient against subsequent purchasers, without no- 
tice; parties who claim under such deed, have a right to come into a 
Court of Equity, for a <liscovery, upon the ground of notice; and if 
notice should be brought home to subsequent purchasers, the com- 

lainants haye a right to relief, by a decree quieting the title. #Find- 
lay et al. vs. Hinde and Wife. 245. 


3. The privy examination and acknowledgment of a deed, by a feme.co- 
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vert, so as to pass her estate, cannot be legally proved by parol testi- 
- mony. Elliott et al. vs. Peirsol et al. 338. 

4. In Virginia and Kentucky, the modes of conveyance by fine and com- 
mom recovery, have never been in common use; and in these states, 
the capacity of a feme covert to convey her estate by deed, is the crea- 
ture of the statute law; and to make her deed effectual, the forms 
and solemnities prescribed by the statutes, must be pursued. bid. 
338. 

5. By the Virginia statute of 1748, ‘when any deed has been acknow- 
ledged by a feme covert, and no record made of her privy examina- 
tion, such deed is not binding upon the feme and her heirs.” This 
law was adopted by Kentucky, at her separation from Virginia; and 
is understood never to have been repealed. /bid. 339. 

6. The provisions of the laws of Kentucky, relative to the privy examina- 
tion of a feme covert, in order to make a conveyance of her estate va- 
lid. Ibid. 339. 

7. It is the construction of the Act of 1810, that the clerks of the County 
Court of Kentucky, have authority to take acknowledgments and 
privy examinations of femes coverts, in all cases of deeds made by them 
and their husbands. Jdid. 339. 

8. What the law requires to be done, and appear of record, can only be 
done, and made to appear by the record itself, or an exemplification 
of it. It is perfectly immaterial whether there be an acknowledgment 
or privy examination in form, or not, if there be no record made of 
the privy examination; for, by the express provisions of the law, it is 
not the fact of privy examination only, but the recording of the fact, 
which makes the deed effectual to pass the estate of a feme covert. 
Ibid. 340. 

9. A deed from Baron and féme, of lands in the state of Kentucky, exe- 
cuted to a third person, by which the land of the feme was intended 
to be conveyed for the purpose of a re-conveyance to the husband, 
and thus to vest in him the estate of the wife; was endorsed by the 
clerk of Woodford County Court, “ acknowledged by James Elliott, 
and Sarah G. Elliott, September 11th 1816,” and was certified as 
follows:—*‘Attest, J. M’Kenney, Jun. Clerk.” 

** Woodford County, ss. September 11th 1813. 
** This deed from James Elliot, and Sarah G. Elliott his wife to Ben- 
jamin Elliott, was this day produced before me, and acknowledged 
by said James and Sarah to be their act and deed, and the same is 
duly recorded John M’Kenney, Jun. C. C. C.” 
Held, that subsequent proceedings of the Court of Woodford Coun- 
ty, by which the defects of the certificate of the clerk to state the 
privy examination of the feme, (which, by the laws of Kentucky, is 
necessary to make a conveyance of the estate of a feme covert legal, ) 
were intended to be cured upon evidence that the privy examination 
was made by the clerk, will not supply the defect, or give validity to 
the deed. Jbid. 340. 

10. Whether erasures and alterations in a deed are material or not, is a 
question for the Court. Steele’s Lessee vs. Spencer et al. 560, 

11. The provisions of the laws of Kentucky relative to the acknowledg- 
ment of deeds. Elliot et al. vs. Peirsol et al. 338. 


DEPOSITIONS. 


1. The authority given by the Act of Congress of 24th September 1789, 
chap. 20, to take depositions of witnesses, in the absence of the op- 
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DEPOSITIONS. 


ite party, is in derogation of the rules of the common law, and 
a been construed strictly; and, therefore, it is necessary to 
establish, that all the requisites of the law have been complied with, 
before such testimony is admissible. Bell vs. Morrison et al. 355. 


2. The certificate of the magistrate taking the deposition, is good evi- 


dence of the facts stated therein, so as to entitle the deposition to be 
read to the jury; if all the necessary facts are there sufficiently dis- 
closed. Ibid 356. 


5, It should plainly appear, from the certificate of the magistrate, that all 


the requisites of the statute have been fully complied with; and no 
presumption will be admitted to supply any defects in the taking the 
deposition. Jbid. 356. 


DEVISE. 
1. The testator devised to his son Joseph Eden certain portions of his es- 


to 


tate in New-York, among which were the premises sought to be re- 
covered in this suit, to him, his heirs, executors and administrators for 
ever. In like manner he devised to his son Medcef, his heirs and as- 
signs, certain othermportions of his property; and adds the following 
clause: **It is my will and I do order and appoint, that if either of my 
said sons should depart this life without lawhal issue, his share or part 
shall go to the survivor. And in case of both their deaths without 
lawful issue, I give all the property aforesaid to my brother John 
Eden, of Lofters, in Cleveland in Yorkshire, and my sister Hannah 
Johnson, of Whitby in Yorkshire, and their heirs.” Medcef Eden 
died without issue, having devised his estate to his widow, and other 
devisees named in his will. According to the established law of 
New-York, nothing passed under the ulterior devise over to John 
Eden and Hannah Johnson; Medcef Eden on the death of his brother 
Joseph Eden became seised of an estate in fee simple absolute. Wa- 
ring vs; Juckson et al. 571. 

. Adverse possession taken and held under a sheriff’s sale, by virtue of 
judgments and executions against Joseph Eden, will not, according 
to the decisions of the Courts of New-York, prevent the operation of 
a devise by another, in whom the title to the estate was vested by the 
death of the defendant in the executions. Jbid. 571. 


3. The testator, residing and owning real and personal estate in the coun- 


ty of Alexandria, District of Columbia, by his will gave ‘‘all his estate, 
real and personal, to his wife during her life, for the use and purpose 
of raising and educating his children,” each child at the age of twen- 
ty-one to be entitled to an equal portion of his estate, real and personal, 
subject, each, to a deduction of one-third for the maintenance of his 
wife. He recommends his wife to sell the negroes for aterm of years, 
and directs ‘an appraisement” only of ‘‘his estate” shall be made, 
that no sale of the furniture shall be made; and then states *‘that he is 
indebted to no one, and proposes to continue so,” that he is surety 
for his brother, for which he holds a deed of trust on his property, 
sufficient, he hopes, to pay the same, and directs that his ‘estate 
shall not be sold to pay these debts, until the Prone Pence 
shall be sold,” when his ‘estate must be charged with ficien- 
cy, and directs that his executors shall not give security, as his own 
estate did not require it.” This will does not charge the real estate 
of the testator with his debts. Archer et al. vs. Deneale et al. 588. 


4. The word “estate” is sufficiently comprehensive to embrace proper- 





ty of every description, and will charge lands with debts, if used with 
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DEVISE. 


other words which indicate an intention to charge them; but if used 
ag without such intent, they will not have such operation. Jbid. 


INDEX. 


DISTRICT OF COLUMBIA. 


1. The Act of the legislature of Maryland, passed 19th December, 1791, 
entitled ** An Act concerning the territory of Columbia, and the City 
of Washington,” which, by the 6th section provides for the holding 
of lands by “foreigners,” is an enabling act; and applies to those 
only who could not take lands without the provisions OF that law. It 
enables a “ foreigner” to take in the same manner as if he were a ci- 
tizen. Spratt vs. Spratt. 349. 

2, A foreigner who becomes a citizen, is no longer a foreigner, within 
the view of the Act. ‘Thus after purchased lands, vest in him as a citi- 
zen, not by virtue of the Act of the legislature of Maryland, but be- 
cause of his acquiring the rights of citizenship. Ibid. 349. 

3. Land in the county of Washington, and district of Columbia, purchas- 
ed by a foreigner, before naturalization, was held by him under the 
law of Maryland, and might be transmitted'to the relations of the pur- 
chasers, who were foreigners ; and the capacity so to transmit those 
lands, is given absolutely, by this Act, and is not affected by his be- 
coming a citizen ; but passes to his heirs and relations, precisely as if 
he had remained a foreigner. Ibid. 349. 

A. The —— Court of the United States has jurisdiction of appeals 
from the Orphans’ Court, through the Circuit Court for the county 
of Washington, by virtue of the Act of Congress of February 13, 1801; 
and by the Act of Congress subsequently passed, the matter in dis- 
pute, exclusive of costs, must exceed the value of $ 1000 in order to 
entitle the party to an appeal. Nicholls et al. vs. Hodges’ Ex. 565. 


EQUITY. 


1. It is a principle of equity, that, when an instrument is drawn and exe- 
poche! which professes, or is intended, to carry into execution an 
agreement, whether in writing or by parol, previously entered into ; 
but which, by mistake of the draftsman either in fact or in law, does 
not fulfil, or which violates the manifest intention of the parties to 
the agreement ; equity will correct the mistake, so as to produce a 
conformity of the instrument to the agreement. Hunt vs. Rousma- 
niere’s Adm. 13. 

2, The execution of instruments, fairly and legally entered into, is one of 
the peculiar branches of equity jurisdiction ; and a Court of Equity 
will compel a delinquent party to perform his agreement, accordin 
to the terms of it, and to the manifest intention of the parties. Lid 


13. 

3. So, if the mistake exist, not in the instrument, which is intended to 
give effect to the agreement, but in the agreement itself, and is 
clearly proved to have been the result of ignorance of some material 
fact ; a Court of Equity will, in general, grant relief, according to 

ture of the particular case in which it-is sought. Ibid. 13. 

4. If an agreement was not founded on a mistake of any material fact, 
and if it was executed in strict conformity with itself, it would be un- 
precedented, for a Court of Equity to decree another security to be 
given, different from that which had been agreed upon ; or to treat 
the case as if such other security had, in fact, heen agreed upon and 
executed. Jbid. 14. 
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5. Courts of Equity may compel parties to execute their appeanenin, but 
they have no power to make agreements for them. The death of one 
of the parties, and the gr pa inefficiency of a security selected 


and intended to be valid and complete, but which was not so, will 
not give the right of interference. Ibid. 14. 


6. A mistake arising from ignorance of law, is not a ground for reform- 


ing a deed founded on such mistake ; except in some few cases, and 
those of peculiar characters. Ibid. 15. 


7. If the obligee of a joint bond, by two or more, agree with one obligor 


to release him, and do so, and all the obligors are thereby discharg- 
ed at law, equity will not afford relief ogpaet the legal consequen- 
ces; although the release was given under a manifest misapprehen- 
sion of the legal effect of it, in relation to the other obligors. Ibid. 
16. 


8. It seems, that there may be cases in which a Court of Equity will re- 


lieve against a plain mistake, arising from ignorance of law. But 
where parties upon deliberation and advice, reject one species of se- 
curity, and agree to select another, under a misapprehension of the 
law as to the nature of the security thus selected ; a Court of Equi- 
ty will not, on the ground of misapprehension, and the insufficiency 
of the security, in consequence of a subsequent event not foreseen ; 
direct a security, of a different character, to be given, or decree that 
to be done, which the parties suppose would have been effected by 
the instrument, which was finally agreed upon. The Court would be 
much less disposed to interfere in such a case, in favour of a particu- 
oa against the general creditors of an insolvent estate. 
id. 17. 


9. Parol evidence, 1. : 


t0. 


11. 
32. 


13. 


14. 





Where the vendee of real estate, had purchased it, subject to the 
dower of the widow—of which dower, he might have been inform- 
ed if he had used proper diligence, a Court of Equity will not in- 
terfere, to release the vendee; but will leave him to such — 
rémedy, as he may be entitled to, in case his title should, at any fu- 
ture time, be disturbed. Greenleaf vs, Queen et al. 147. 

Chancery Practice, 1, 2, 3. 

A Court of Equity ought not to decree specific performance of a 
contract to the letter, where, from change of circumstances, mistake 
or misapprehension, it would be unconscientious so to do. The 
Court may so modify the agreement, as to do justice, as far as cir- 
cumstances will permit; and refuse specific execution, unless the 
party .4'- will comply with such modifications as justice re- 
quires. The Mechanics Bank of Alexandria vs. Lynn. 382. 

If a bill charges a defendant with notice of a particular fact, an an- 
swer must be given without special interrogatory to the matter. But, 
a defendant is not bound to answer an interrogatory, not warranted 
by some matter contained in a former part of the bill. Jbid. 383. 
When a judgment debtor comes into a Court asking protection on 
the ground that he has satisfied the judgment, the door is fully open 
for the Court to modify or grant the prayer, upon such ns as 
justicedemands. Ibid. 384. 

In an appeal, under the testamentary law of Maryland, the Court be- 
ing satisfied by an examination of the evidence contained in the re- 
cord of the proceedings of the Orphans’ Court of the county of 
Washington, relative toa claim made upon the estate of the testator 
by the executor, that the said evidence was too loose and indefinite 
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EQUITY. 
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to sanction the claim, disallowed the same ; and reversed the decree 
= +~ Orphans’ Court which allowed the claim. Nicholls et al. vs. 


ges’ 
EVIDENCE. 


. 566, 


1. When one party to an agreement, signed by the other contracting par- 
ty, had delivered to such party a copy of the agreement in his own 
handwriting, but not signed by him, and from the nature of the in- 
strument, it was to be fairly presumed, the original was in ‘his custo- 
dy ; notice to produce the original paper, in order to give the copy 
in evidence, is not necessaty. Such a copy, when offered to charge 
the party by whom the same was made, and who, by the tenor of the 
agreement, was to perform certain acts therein stated, may be con- 
sidered not as a copy, but as an original, in relation to the obligations 


of the party giving the copy, and be so given in evidence. Car- 
roll vs. Peake 22. : 4 


2. Where letters, a part of the evidence in the Court below, have become 
lost or mislaid, every thing is to be presumed to have been contained 
in them, to support the opinion of the Court, in belation to their con- 
tents; and the party who denies that the letters authorized the de- 
cision of the Court upon them, must show, by evidence, their con- 
tents. Ibid. 22. 

3. If, in any case, in which a was offered by a plaintiff, the Court 


ought to instruct the jury that 


e had no right:to recover, such in- 


struction certainly ought not to be granted, if any possible construc- 
tioh of the testimony would support the action. T'he Bank of 
Washington vs. Triplett & Neale, 31. 

4. The cross examination of a witness by the opposite party, is consider- 
ed as a waiver of exceptions to the regularity of his deposition. 7'he 
Mechanics Bank of Alexandria vs. Maria and Louisa Seton, 307. 

5. By the rules of this Court, * in all cases of equity and admiralty juris- 
diction, no objection shall be allowed to be taken to the admissibility 
of any deposition, deed, grant, or other exhibit, found in the record, 
as evidence ; unless objection was taken thereto in the Court below; 
but the same shall otherwise be deemed to have been taken by con- 
sent.” Ibid. 307. 


6. Where the 


] agent of parties carrying on business in a tan-yard, 


instead ‘of a journal of hides received for the parties from day to day, 
ve, at considerable intervals, certificates of the total amount of 
ides received from the last preceding settlement, up to the periods 
when the certificates bore date ; such certificates are ey bind- 


ing, as certificates detailing the separate transactions 


each day ; 


and may be read in evidence to charge the parties, whose agent the 
person giving the certificates was. Barry vs. Foyles, 316. 

7. Where the suit is brought upon a partnership transaction, against one 
of the partners, and the declaration stated a contract with the part- 
ner who is sued, and gave no notice that it was made by him with an- 
other person, evidence of a joint assumpsit may be given to support 


; 


317. 


declaration ; and the want of notice, has never been consider- 
justifying an exception to such evidence at thé trial. bid. 


8. Depositions how taken under the provisions of the Act of Congress ot 
24th September. Bell vs. Morrison, 355. 
9. The authority given by the Act of Congress of 24th September mp 


chap. 20, to take depositions of witnesses, in the aksence of the op 
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14. 


45. 


16. 


17. 


18. 











Vou. I. 


ite party, is in derogation of thé of the Common Law, and 
ioe always been construed pamag afi, therefore, it is necessary to 
establish, that all the requisites of the law have been egmplied with, 
before such testimony is admissible. Ibid. 355. 
The certificate of the magistrate taking the deposition, is good evi- 
dence of the facts stated therein, so as to entitle the deposition to 
be read to the jury; if all the necessary facts are there sufficiently 
disclosed. Ibid. 356. ‘ 
It should plainly appear, from the certificate of the magistrate, that 
all the requisites of the statute have been fully complied with ; and 
no presumption will be admitted to supply any defects in the taking 
the deposition. [bid. 356. 
A letter from a deceased member of a family, stating the pedigree of 
the family, and sworn by the wife to have been written by her hus- 
band, who also swore, in her deposition, that the facts stated in the 
letter, had been frequently mentioned by her husband in his lifetime, 
is legal evidence ; as is also the deposition of the witness, in a ques; 
tion of pedigree. Liliott vs. Peirsol, 337. 
The rule of evidence, that in questions of pedigree, the declarations 
of aged and deceased members of the family, may be proved, and 
given in evidence, has not been controverted. Ibid. 337. 
In a case where a controversy had arisen, or was expected to arise, 
between parties, concerning the validity of a deed, against which 
one of the parties.claimed, but no controversy was then expected to 
arise about the heirship ; a letter written about the time, stating the 
pedigree of the claimants, was not considered as excluded, by the 
rule of law whicn declares; that declarations relating to pedigree, 
made post litem motam, cannot be given in evidence. Jbid.. 337. 
Where the defendant had reserved a right to move the Court to ex. 
clude any part of the plaintiff’s evidence, which he might choose to 
designate as incompetent, and it did not appear, from the bill of ex- 
ceptions, that he designated any particular piece or part of the evi- 
dence as objectionable, and moved the Court to exclude the whole, 
or to instruct the jury that it was insufficient to prove title in the les- 
sors of the plaintiff ; this could not be done on the ground of incom- 
petency, unless the whole was incompetent. The Court is not bound 
to do more than respond to the motion, in the terms in which it 
is made. Courts of Justice are not obliged to modify the proposi- 
tions submitted by counsel, so as to make them fit the case. If the 
do not fit, that is enough to authorize their rejection. Ibid. 338. 
A joint and several bond, where it was not understood to be offered 
as general evidence as to all the parties to it, but only as to one of 
the obligors, and was connected with a title derived from that obli- 
gor; was properly permitted to go to the jury, upon proof of the 
execution of the bond by that obligor alone; as, under the circum- 
stances, it was prima facie evidence of his execution of the instru- 
ment. Conard vs. The Atlantic Insurance Company, 451. 
Under the law of the state of Kentucky, and the decisions of their 
Courts, a will with two witnesses is sufficient to pass real estate ; and 
the copy of such a will, duly proved and recorded in another state, 
is geod evidence of the execution of the will. Davis vs. Mason, 
508. . 
It is a settled rule in Kentucky, that although more than one witness 
is required to subscribe a will disposing of lands, the evidence of one 
may be sufficient to prove it. Zid. 509. 
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EVIDENCE. * 


19. 


The rule of law is, that the best evidence must be given, of which 
the nature of the things capable; that is, that no evidence shall be 
received, which pre-supposes greater evidence behind in the party’s 
possession or power. The withholding of that better evidence raises a 
ee that, if produced, it might not operate in favour of the 
party who is called upon for it. For this reason, a party who is in 
possession of an original paper, is not permitted to give a copy in 
evidegce or to prove its contents. Tayloe vs. Riggs. 596. 

The affidavit of tj to the cause, of the loss or destruction of an 
original paper, offered in order to introduce secondary evidence of 
the contents of the paper, is proper. If such affidavit could not be 
received of the loss of a written contract, the contents of which are 
well known to others, or a copy of which can be proved, a party 
might be completely deprived of his rights, at least ina Court of 
Law. Ibid. 596. 


- It is a sound general rule, that a party cannot be a witness in his own 


cause ; but many collateral questions arise in the progress of a cause, 
to which the rule does not apply. Questions which do not involve 
the matter in controversy, but matter which is auxiliary to the trial, 
and which facilitates the preparation for it, often depends on the oath 
of the party. An affidavit of the materiality of a witness for the pur- 
pose of obtaining a continuance, or a commission to take depositions, 
or an affidavit of his inability to attend, is usually made by the party, 
and received without objection. On incidental questions, which do 
not affect the issue to be tried by the jury, the affidavit of the party 
is received. Ibid. 596. 


. The testimony which establishes the loss of a paper, is addressed to the 


Court, and does not relate to the contents of the paper. It is a fact 
which may be important as letting the party in to prove the justice 
of the cause, but does not itself prove any thing im the cause. /bid. 
597. 


23. In an action upon a written contract, said to have been lost or de- 


24. 


stroyed, and not for deceit and imposition, the plaintiff’s right to 
recover is measured principally by the contiact; and the secondary 
evidence must prove it as laid in the declaration. The conversation 
which preceded the agreement forms no part of it, nor are the pro- 
positions or representations which were made at the time, but not in- 
troduced into the written contract, to be taken into view in constru- 
ing the instrument itself. Had the written paper stated to be lost or 
mislaid, been produced, neither party could have been permitted to 
show the party’s inducements to make it, or to substitute his un- 
derstanding for the agreement itself. If he was drawn into it by 
misrepresentation, that circumstance might furnish him with a dif- 
ferent action, but cannot affect this. Jbid. 598. 

When a written contract is to be proved, not by itself but by parol 
testimony, no vague uncertain recollection concerning its stipula- 
tions ought to supply the place of the written instrument itself. The 
substance of the agreement ought to be proved satisfactorily ; and if 
that cannot be done, the party is in the condition of every other 
suitor in Court, who makes a claim which he cannot support. did. 
600 


. When parties reduce their contracts to writing, the obligations and 


rights of each are described by the instrument itself. The safety 
which is expected from them would be much impaired, if they could 
be established upon uncertain and vague iMp-essions, made by a 
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EVIDENCE. , % 
conversation antecedent to the religion of the agreement. Ibid. 
600. 


EXECUTION. -s 


Under the law of Virginia, which directs the sheriff holding an exe- 
cution against the s and effects of defendants, to take forth- 
coming bonds, for the property levied upon by the execution, and 
authorizes execution to issue for the amount of the debt due upon 
the original execution, after ten days’ notice to the obligors in the 
bond of the motion for execution, the property levied on not having 
been re-delivered, according to the condition of the bond; if theno- .. 
tice given to the obligees, of the plaintiff’s intention to proceed, is * 
sufficiently explicit to render mistake impossible, it will be u 
tained, although the whole of the defendants in the — execu- | 
tion, may not be named in the notice. Nice and techni —. 
to the notice, where every purpose of substantial justice is effected, 
ought not to be favoured. Alexander et al. vs. Brown. 684, 


EXECUTORS AND ADMINISTRATORS. 


1. The Orphans’ Court, by the testamentary laws of Maryland, has a ge- 
neral power to administer justice in all matters relative to the affairs 
of deceased persons according to law. The commission to be al- 
lowed to an executor or administrator, is submitted to the discretion 
of the Court, and is to be not under five per cent., nor exceeding 
ten per oy on the amount of the inventory. Vicholls et al. vs. 

x. 565. ; 

2. If the executor has a claim on the estate of the deceased, it shall 

at on an equal footing with other claims of the same nature. Jbid. 





3. On a plenary proceeding, if either party shall require it, the Court 
will direct an issue or issues to be made up, and sent to a Court of 
Law to be tried; and any person conceiving himself aggrieved by 
any judgment, decree, decision or order, may appeal to the Court 
of Chancery, or to a Court of Law; and in Maryland, the decision of 

the Court to which the appeal is made is final. bid. 565. 

4. The Court being satisfied by an examination of the evidence contain 
ed in the record of the proceedings of the Orphans’ Court of the 
county of Washington, relative to a claim made upon the estate of 
the testator by the executor, that the said evidence was too loose 
and indefinite to sanction the claim, disallowed the same ; and re- 
— the decree of the Orphans’ Court which allowed the claim. 
Ibid. 566. 

5. The commission to be allowed to the executor or administrator is sub- 
mitted by law to the discretion of the Court, upon a consideration of 
all the circumstances, and it was obviously the intention of the legis- 
lature, that the decision of the Orphans’ Court should be final and 
conclusive. Ibid. 565. 


FEME COVERT. 


1. Feme sole trader. 

2. By the law of Maryland, a married woman cannot dispose of real pro- 
th petty, without the consent of her husband ; nor can she execute a 
good and valid deed to pass real estate, unless he shall join in it. 
The separate examination and other solemnities required by law are 
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FEME COVERT. 


indispensable, and m hot be omitted. A deed, therefore, execut- 
ed by a married wo of real property, acquired by her while a 
feme@ole trader, while she was abandoned by her niche, is void. 
Rhea et al. vs. Rhenner. 109. 

3. The privy examination and acknowledgment of a deed, by a feme co- 
vert, so as to pass her estate, cannot be legally proved by parol tes- 
timony. Elliott et al. vs. Peirsol et al. 338. 

4. In Virginia and Kentucky, the modes of conveyance by fine and com- 
mon recovery, have never been in common use ; and in these states, 
the capacity of a feme covert to convey her estate by deed, is the 
creature of the statute law; and to make her deed effectual, the 
forms and solemnities prescribed by the statutes, must be pursued. 
Ibid. 338. 

5. By the Virginia statute of 1748, ‘* when any deed has been acknow- 
ledged by a feme covert, and no record made of her privy examina- 
tion, such deed is not binding upon the feme and her heirs.” This 
law was adopted by Kentucky, at her separation from Virginia ; and 
is understood never to have been repealed. Ibid. 339. 

6. The provisions of the laws of Kentucky, relative to the privy exa- 
mination of a feme covert, in order to make a conveyance of her es- 
tate valid. Jbid. 339. 

7. It is the construction of the Act of 1810, that the clerks of the County 
Court of Kentucky, have authority to take acknowledgments and 
privy examinations of femes coverts, in all cases of deeds made by 
them and their husbands. Ibid. 339. 

8. What the law requires to be done, and appear of record, can only be 
done, and made to appear by the record itself, or an exemplification 
of it. It is perfectly immaterial, whether there be an acknowledg- 
ment or privy examination in form, or not, if there be no record 
made of the privy examination; for, by the express provisions of 
the law, it is not the fact of privy examination only, but the record- 
ing of the fact, which makes the deed effectual to pass the estate of 
a feme covert. Ibid. 340. 

9. A deed from Baron and feme, of lands in the state of Kentucky, exe- 
cuted to a third person, by which the land of the feme was intended 
to be conveyed for the purpose of a re-conveyance to the husband, 
and thus to vest in him the estate of the wife, was endorsed by the 
clerk of Woodford County Court, “acknowledged by James Elliott, 
and Sarah G. Elliott, September 11th, 1816,” and was certified as 
follows :—“ Attest, J. M’Kenney, Jun. Clerk.” 

“ Woodford County, ss. September 11th, 1813. 

** This deed from James Elliott, and Sarah G. Elliott his wife, to 
Benjamin Elliott, was this day produced before me, and acknow- 
ledged by said James and Sarah to be their act and deed, and the 
same is duly recorded. John M’Kenney, Jun. C. C. C.” 
Held, that subsequent proceedings of the Court of Woodford county, 
by which the defects of the certificate of the clerk to state the privy 
examination of the feme, (which, by the laws of Kentucky, is ne- 
cessary to make a conveyance of the estate of a feme covert legal, ) 
were intended to be cured upon evidence that the privy examina- 
tion was made by the clerk, will not supply the defect, or give vali- 
dity to the deed. Jbid. 340, 


FEME SOLE TRADERS. 


The law seems to be settled, that when the wife is left by the husband, 
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FEME SOLE TRADERS. 


without maintenance and support, has traded as a feme sole, and has 
obtained credit as such, she ought to be liable for her debts ; and 
the law is the same, whether the husband is banished for his crimes, 
or has voluntarily abandoned the wife. hea et al. vs. Rhenner. 108. 


FLORIDA. 
1.. The treaty with Spain, by which Florida was ceded to the United 


to 


£2 











a 


States, is the law of the land, and admits the inhabitants of Florida 
to the enjoyment of the privileges, rights, and immunities of the ci- 
tizens of the United States, They do not however participate in 
litical power ; they do not share in the government, until Florida 
shall become a state. In the mean time Florida continues to be a 
territory of the United States, governed by virtue of that clause in the 
Constitution, which empowers ‘ Congress to make all needful rules 
and regulations, respecting the territory, or other property belong- 
to the United States.’ American Insurance pany vs. 356 
Bales of Cotton. 542. 


. The powers of the territorial legislature of Florida, extend to all right- 


ful objects of legislation; subject to the restriction, that their laws shall 
not be ‘inconsistent with the laws and Constitution of the United 
States.” Ibid. 543. 


. All the laws which were in force in Florida, while a province of Spain, 


those excepted which were political in their character, which con- 
cerned the relations between the people and their sovereign, re- 
mained in force until altered by the government of the United States. 
Congress recognises this principle, by using the words * laws of the 
territory now in force therein.” No laws could, then, have been in 
force but those enacted by the Spanish government. If among them 
there existed a law on the subject of salvage, and it is scarcely pos- 
sible there should not have been such a law, jurisdiction over it, was 
conferred by the Act of Congress relative to the territory of Florida, 
on the Superior Court ; but that juridiction was net exclusive. A 
territorial Act, conferring jurisdiction over the same cases as an in- 
ferior Court, would not have been inconsistent with the seventh sec- 
tion of the Act, vesting the whole judicial power of the territory in 
two Superior Courts, and in such inferior Courts, and Justices of the 
Peace, as the legislative council of the territory may from time to 
time establish.” Jbid. 544. 


4. The Judges of the Superior Courts of Florida hold their offices for 


four years. These Courts, then, are not Constitutional Courts, in 
which the judicial powers conferred by the Constitution on the ge- 
neral government can be deposited. They are incapable of receiv- 
ing it. They are legislative Courts, created in virtue of the general 
right of sovereignty, which exists in the government ; or in virtue of 
that clause which enables Congress to make laws regulating the ter- 
ritories belonging to the United States. The jurisdiction with which 
they are iavenel is not a part of that judicial ower, which is de- 
fined in the third article of the Constitution, but is conferred by Con- 
gress in the exercise of its powers over the territories of the United 
States. Ibid. 546. 


5. Although admiralty jurisdiction can be exercised in the states, in those 


Courts only which are established in pursuance of the third article of 
the Constitution, the same limitation does not extend to the territo- 
ries. In — for them, Congress exercises the combined pow- 
ers of the general and state governments, Ibid. 546. 
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FLORIDA. 


6. The Act of the territorial legislature of Florida, erecting a Court which 
proceeded under the provisions of the law to decree, for salvage, the 
sale of a cargo of a vessel which had been stranded, and which car- 
go had been brought within the territorial limits, is not inconsistent 
with the lawsand Constitution of the United States, and is valid ; and 
consequently a sale of the property made in pursuance of it changed 
the property. Ibid. 546. 


FLORIDA TREATY. 


1. The object of the treaty with Spain, which ceded Florida to the Unit- 
ed States, dated 22d May 1819, was to invest the commissioners with 
full power and authority to receive, examine, and decide upon the 
amount and validity of asserted claims upon Spain, for damages and 
injuries. Their decision, within the scope of this authority, is con- 
clusive and final, and is not re-examinable. The parties must abide 
by it, as the decree of a competent tribunal of exclusive jurisdiction. 
A rejected claim cannot be brought again under review, in any judi- 
cial tribunal. But it does not naturally follow tliat this authority ex- 
tends to adjust all conflicting rights, of different citizens, to the 
fund so awarded. The commissioners are to look to the original 
claim for damages and injuries against Spain itself ; and it is wholly 
immaterial, who is the legal or equitable owner of the claim, provid- 
ed he is an American citizen. C s et al. vs. Vasse. 212. 

2, After the validity and amount of the claim has been ascertained by the 
award of the commissioners, the rights of the claimant to the fund, 
which has passed into his hands and those of others, are left to the 
ordinary course of judicial proceedings, in the established Courts of 
Justice. Ibid. 212. 

3. The treaty with Spain recognised an existing right in the aggrieved 
parties to compensation ; and did not, in the most remote degree, 
turn upon the notion of donation or gratuity. It was deinanded by 
our government as matter of right, and as such was granted by Spain. 
Ibid. 217. 

4, Bankrupt and Bankruptcy, 1. 


FORFEITURE. 


A Court of Chancery, is not the proper tribunal to enforce a forfeiture; 
the remedy for the samie being at law. Horsburg vs. Baker et al. 


- INDEX. 


FRAUD. 


1, Without undertaking to suggest, whether in any case the want of pos- 
session of the thing sold constitutes, per se, a badge of fraud, or is only, 
prima facie, a presumption of fraud ; it is sufficient to say, that in 
case even of an absolute sale of personal property, the want of such 
possession is not presumption of fraud, if possession cannot, from the 
circumstances of the property, be within the power of the parties. 
Conurd vs. The Atlantic Insurance Company. 449. 

2. In cases where the sale is not absolute but conditional, the want of 
possession, if consistent with the stipulations of the po and @ 
fortiori, if flowing directly from them, has never been held to be, per 
se, a badge of fraud. Ibid. 449. 


FRAUDS. 
See Statute of. 
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INSOLVENCY. 


1. What is the nature and effect of the priority of the United States, un- 
der the statute of 1799, chap. 128, sec. 65. Conard vs. T'he Atlantic 
Insurance Company. 438. 

9. It is obvious, that the latter clause of the 65th section of the Act of 
1799, is merely an explanation of the term ‘‘insolvency” used in the 
first clause, and embraces three classes of cases, all of which relate 
to living debtors. The case of deceased debtors, stands wholly upon 
the alternative in the former part of the enactment. Jbid. 439. 

3. Insolvency, in the sense of the statute, relates to such a general divest- 
ment of property, as would in fact be equivalent to insolvency in its 
technical sense. It supposes, that all the debtor’s property has passed 
from him. This was the language of the decision in the case of the 
United States vs. Hooe, 3 Cranch, 73; and it was consequently held, 
that an assignment of part of the debtor’s property, did not fall with- 
in the provision of the statute. Ibid. 439, 

. Mere inability of the debtor to pay all his debts, is not an insolvency 
within the statute; but, it must be manifested in one of the three 
modes, pointed out in the explanatory clause of the section. Jbid. 
439. 


> 


INSURABLE INTEREST. 


The master of a vessel, to whom property shipped on board of a vessel 
under his command is to be consigned, in the absence of proof that 
the owner of the property had not given authority to order insurance, 
has an insurable interest in the property on board his vessel; and this 
interest is sufficient to authorize the recovery ofa loss on °° oof 


Buck & Hedrick vs. The Chesapeake Insurance Company. 1 
INSURANCE. 


1. To affirm, that ‘in policies for whom it may concern,” there can be 
no undue concealment as to the parties interested in the property to 
be insured,” is obviously going much too far; since the underwriter 
has an unquestionable right to be informed, if he makes the inquiry. 
The assured may be silent, it is true, if he will; and let the premium 
be charged accordingly; but if the inquiry, when made, should be 
responded to by information mcs | to the verity of the case, this 
obviously gives a conventional signification to the terms of the poli- 
cy, which may differ from the known and received signification in or- 
dinary cases. Buck & Hedrick vs. The Chesapeake Insurance Compa- 
ny. 159. 

2. A policy “for whom it may concern,” will, in ordinary cases, cover 
belligerent property. Ibid. 160. 

3. A knowledge of the state-of the world—of the allegiance of particular 
countries—of the risks and embarrassments affecting their commerce 
—of the course and incidents of the trade on which they insure, and of 
the established import of the terms used in their contracts, must ne- 
cessarily be imputed to underwriters. Jbid. 160. 

4. The term interest, as used in application to the right to insure, does not 
necessarily imply property, in the subject of insurance. Jbid. 163. 

>. The master of a vessel, to whom property shipped on board the vessel 
under his command is to be consigned, in the absence of proof that 

the owner of the property had not given authority to order insurance, 

has an insurable interest in the property on board his vessel; and this 
laterest is sufficient to authorize the recovery of a Joss on the policy. 

fhid. 163 
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INSURANCE. 


6. As to the effect of certain instructions in a letter relative to insurance, 


and circumstances connected with the same, constituting a represen- 
tation to vitiate a policy, made under the authority and directions of 
the letter. Ibid. 163. 


7. Every ship must, at the commencement of the voyage insured, possess 


all the qualities of seaworthiness, and be navigated by a competent 
master and crew. M’Lanahan vs. The Universal Insurance Company. 
183. 


8. Seaworthiness in port, or while lying in the offing, may be one thing; 


and seaworthiness for the whole voyage, quite another. Ibid. 184. 


9 A —_ ona ship, ‘tat and from a port,” will attach; although the 
8 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


ip be, at the time, undergoing extensive repairs, in port—so as, in 
a general sense, for the purposes of the whole voyage, to be utterly un- 
seaworthy. Ibid. 184, ; ‘ 
What is a competent crew for the voyage—At what time such crew 
should be on board—What is proper pilot ground— What is the course 
and usage of trade, in relation to the master and crew being on board, 
when the ship breaks ground, for the voyage—are questions of fact 
dependent upon nautical testimony, and exclusively within the pro. 
vince of the jury. Ibid. 184. 
The contract of insurance, is one of mutual good faith; and the prin- 
ciples which govern it, are those of an enlightened moral policy. 
The underwriter must be presumed to act upon the belief, that the 

rocuring insurance, is not, at the time, in possession of any 

ct material to the risk, which he does not disclose; and that no 
known loss had occurred, which, by reasonable diligence, might have 
been communicated to him. Jbid. 185. 
If a party knowing that his agent is about to procure insurance for 
him, withholds information, for the purpose of misleading the under- 
writer; it is a fraud, and vitiates the insurance. Jbid. 185, 
Where a party orders insurance, and afterwards receives intelligence 
material to the risk, or has knowledge of a loss, he ought to commu- 
nicate it to the agent, by due and reasonable diligence, to be judged 
under all the circumstances of each particular case, if it can be com- 
municated; for the purpose of countermanding the order, or laying 
the circumstances before the underwriter. Jbid. 185. 
What constitutes due and reasonable diligence, is a question of fact 
for the jury. Ibid. 186. 
The accidental concealment of the time of the sailing of a vessel, 
would not prejudice the insurance, unless material to the risk; if 
fraudulently intended, it might not mislead; and whether fraudulent 
or not, is matter of fact for the jury. Jlid. 188. 
The material ingredients of a question of the importance of conceal- 
ing the time of a vessel’s sailing, are mixed up of nautical skill, in- 
formation, and experience; and are, in no sense, judicially cogniza- 
ble, as matters of law. It seems, that this question does not cease 
to be a question of fact, when the vessel is to sail from a port abroad. 
Ibid. 188. 
The question of the materiality of the time of the sailing of the ship to 
the risk, is a question for the jury, under the direction of the Court, as 
in other cases. The Court may aid the judgment of the jury, by an ex- 
position of the nature, bearing, and pressure of the facts; but it has 
no right to supersede the exercise of that judgment, and to direct an 
absolute verdict as upon contested matters of fact, resolving itself into 
a mere point of law. Ibid. 191. 
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JUDGMENTS. 
Under the laws of Virginia, a confession of judgment by the defendant, 


is a release of errors. Mandeville vs. Suekley et al. 136. 


JURISDICTION. - 
1. In the construction of the 25th section of the Judicial Act, passed 24th 


of September 1789, this Court has never required, that tlte treaty, 
or Act of Congress, under which the party claims, who brings the 
final judgment of a state Court into review before this Court, should 
have been spread upon the record. It has always deemed it essen- 
tial to the exercise of jurisdiction, in such a case, that the record 
should show a complete title, under the treaty, or Act of Con- 
gress, and that the judgment of the Court is in violation of that 
treaty or Act. Hichie vs. Starke et al. 98. 


2. In the District Court of the United States, for the district of Georgia, 


or 


* = 











6. 


a libel was filed claiming certain Africans, as the property of the 
libellant, which had been brought into the state of Georgia, and 
were seized by the authority of the governor of the state, for an al- 
Jeged illegal importation; process was issued against the slaves, but 
was not served. The case was taken by appeal to the Circuit Court, 
and the governor of Georgia filed a paper, in the nature of a stipu- 
lation, importing to hold the Africans subject to the decree of the 
Circuit Court, &c. Held that such a stipulation could not give juris- 
diction in the case to the Circuit Court; as process could not issue 
legally from the Circuit Court against the Africans, because it would 
be the exercise of original jurisdiction in admiralty, which the Cir- 
cuit Court does not possess. T'he Governor of Georgia vs, Juan Ma- 
drazo. 121. 


. It may be laid down as a rule, which admits of no exception, that in 


all cases where jurisdiction depends on the party, it is the party nam- 
ed in the record.” Ibid. 122. 


. The libel and claim exhibited a demand for money actually in the trea- 


sury of the state of Georgia, mixed up with the general funds of the 
state, and for slaves in the possession of the government; the pos- 
session of both of which was acquired by means which it was ond 
ful in the state to exercise. Held that the Courts of the United 
States had no jurisdiction; the same being taken away by the 11th 
article of the amendments to the Constitution of the United States. 
Ibid. 123. 


. In a case where the chief magistrate of a state is sued, not by his 


name, but by his style of office, and the claim made upon him is en- 
tirely in his official character, the state itself may be considered a 
party in the record. Jbid. 124. oe 

The complainants are stated, in the bill, to be citizens of the state of 
South Carolina. The defendant, the Bank of Georgia, is a body cor- 
porate, existing under an Act of the legislature ; but the citizenship 
of the individual corporators is not stated. The averment, in the 
original bill, is, that William B. Bullock and Samuel Hale are citizens 
of Georgia, and residents therein; William B. Bullock is afterwards 
designated in the bill, as ‘* President of the Mother Bank, and Sa- 
muel Hale, as the President of the Branch Bank at Augusta, in the 
state of Georgia.” The Courts of the United States have no juris- 
diction of the case. The record does not show that the defendants 
were citizens of Georgia, nor are there any distinct allegations that 
the stockholders of the bank, were citizens of that state. Breithaupt 
et al. vs. T'he Bank of Georgia et al. 258. 
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RISDICTION. 


The Court will not take: jurisdiction of a case, where, although the 
whole property claimed by the lessor of the plaintiff in error under 
a patent, and which was recovered in ejectment, exceeded two thou- 
sand dollars, the title to a lot of ground, part of the whole tract, 
which was of less value than five hundred dollars, was only involved 
in the case before the Court. Old Grant on the demise of Meredith 
vs. M’ Kee et al. 248. 

If the Court of a state had jurisdiction of a matter, its decision would 
be conclusive ; but this Court cannot yield assent to the proposition, 
that the jurisdiction of a state Court cannot be questioned, where 
its proceedings were brought, collaterally, before the Circuit Court 
of the United States. Elhott vs. Peirsol, 340. 


. Where a Court has jurisdiction, it has a right to decide any question 


which occurs in the cause ; and whether its decision be correct, or 
otherwise, its judgments, until reversed, are regarded as binding in 
every other Court. But if it act without authority, its judgments 
and orders are regarded as nullities. They are not voidable, but 
simply void ; and form no bar to a remedy sought in opposition to 
them, even prior to a reversal. They constitute no justification ; and 
all persons concerned in executing such judgments, or sentences, 
are considered, in law, as trespassers. J bid. 340. 

The jurisdiction of any Court, exercising authority over a subject, 
may be inquired into in every other Court, when the proceedings of 
the former are relied on, and brought before the latter, by a party 
claiming the benefit of such proceedings. bid. 340. 

The jurisdiction and authority of the Courts of Kentucky, are deriv- 
ed wholly from the statute law of the state. bid. 341. 


- The clerk of Woodford County Court, has no authority to alter the 


record of the acknowledgment of a deed, at any time after the re- 
cord is made, Ibid. 341. 

The Constitution and laws of the United States give jurisdiction te 
the District Courts, over all cases in admiralty ; but jurisdiction over 
the case, does not constitute the case itself. The American Insurance 
Company vs. 356 Bales of Cotton. 545. 

The Constitution declares that ‘‘the judicial power shall extend to 
all cases in law and equity arising under it—the laws of the United 
States, and treaties made, or which shall be made under their author- 
ity ;—to all cases affecting ambassadors, or other public ministers and 
consuls; to all cases of admiralty and maritime jurisdiction.” The 
Constitution certainly contemplates these as three distinct classes of 
cases; and if they are distinct, the grant of jurisdiction over one of 
them, does not confer jurisdiction over either of the other two. The 
discrimination made between them is conclusive against their iden- 
tity. Ibid. 545. 


. A case in admiralty does not, in fact, arise under the Constitution or 


laws of the United States. Such cases are as old as navigation it- 
self; and the law admiralty and maritime, as it existed for ages, is 
applied by our Courts to the cases as they arise. It is not then to 
the eighth section of the territorial Act, that we are to look for the 
grant of admiralty and maritime jurisdiction in the territorial Courts * 
of Florida. Consequently, if that jurisdiction is exclusive, it is not 
made so by the reference in the Act of Congress, to the District 
Court of Kentucky. Ibid. 545. 


. The Supreme Court of the United States has jurisdiction of appeals 


from the Orphans’ Court, through the Circuit Court for the county of 
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SURISDICTION. 


17. 


8. 


Washington, by virtue of the Act of Congress of February 13th, 
1801; and by the Act of Congress subsequently passed, the matter 
in dispute, exclusive of costs, must exceed the value of 1000 dollars 
in order to entitle the party to an appeal. Vicholls et al. vs. Hodges’ 
Executors. 565. 

It cannot be alleged, that a citizen of one state, having title to lands 
in another state, is disabled from suing for those lands in the Courts 
of the United States, by the fact that he derives his title from a citi- 
_ of the state in which the lands lie. M’Donald vs. Smalley et al. 
M., acitizen of Ohio, apprehensive his title to lands in that state 
could not be maintained in the state Court, and being indebted to 
the plaintiff, a citizen of Alabama, to the amount of 1100 dollars, of- 
fered to sell and convey to him the land, in payment of the debt, 
stating in the letter by which the offer was made, that the title would 
most eras be maintained in the Courts of the United States, but 
would fail in the Courts of the state. The ae was estimated 
at more than the debt, but in consequence of the difficulties attend- 
ing the title, he was willing to convey it for the debt, which was 
done. The plaintiff in error, after the land was conveyed to him, 
gave his bond to make a quit claim title to the land, on condition of 
receiving 1000 dollars; held that the title acquired by the purchaser, 
gave jurisdiction to thé Courts of the United States. Ibid. 623. 


19. The motives which induced M. to make the contract for the purchase 


20. 


21. 


of the land, can have no influence on its validity. A Court cannot 
enter into the consideration of those motives, when deciding on its 
jurisdiction. Ibid. 624. 

In a contract between a mortgagor and mortgagee, being citizens of 
different states, it cannot be doubted, that an ejectment, or bill to 
foreclose, may be brought in a Court of the United States, by the 
mortgagee residing in a different state. Ibid. 624. 

Both the plaintiff and defendants claimed title under the provisions 
of the Act of Congress, passed 3d March 1803, entitled ** An Act 
regulating the grants of land, and providing for the disposal of the 
lands of the United States, south of the state of Tennessee ;” and 
the decision of the Supreme Court of the state of Mississippi, was, 
upon the construction given to that Act, by the commissioners act- 
ing under its authority. This is a case which draws into question 
the construction of an Act of Congress, and the Supreme Court of 
the United States has jurisdiction on a writ of error, by which the 
decision of the Court of the state of Mississippi is brought up for 
revision, under the 25th section of the Judiciary Act of 1789. Hoss 
vs. Barland et al. 655. 


LACHES. 


1. Official bonds, 4. 
2. Dox vs. The Postmaster-General, 318. 


LANDS AND LAND TITLES. 
1. In order to bring himself within the protection of the Act of cession 





by the state of Georgia to the United States, the party must show 
that he was “actually settled” on the land, on the 27th of October 
1795, the period mentioned in the said Act of cession. Hichie vs. 
Starke et al. 98. 
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2. It seems, that a settlement made on the land by another person, who 
cultivated it for the proprietor, would be sufficient to constitute ‘an 
actual settlement,” within the meaning of the law ; though the pro- 
prietor should not reside, in person, on the estate, or within the ter- 
ritory. Ibid. 98. 

3. Construction of the Act of Congress passed March 2d 1807, entitled 
** An Act to extend the time for locating Virginia military warrants, 
for returning surveys thereon to the office of the Secretary of the 
Department of War, and appropriating lands for the use of schools, 
in the Virginia military reservation, in lieu of those heretofore ap- 
propriated. Juckson ys. Clark et al. 634. 

4, The reservation made by the law of Virginia of 1783, ceding to Con- 
gress the territory north-west of the river Ohio, is not a reserva- 
tion of the whole tract of country between the rivers Scioto and 
Little Miami. It is a reservation of only so much of it, as may be 
necessary to make up the deficiency of good lands in the country 
set apart for the officers and soldiers of the Virginia line, on the con- 
tinental establishment, on the south-east side of the Ohio. The re- 
sidue of the lands are ceded to the United States, as a common fund 
for those states, who were, or might become members of the Union, 
to be disposed of for that purpose. Jbid. 635. 

5. Although the military rights constituted the primary claim upon the 
trust, that claim was, according to the intention of the parties, so to 
be satisfied as still to keep in view the interests of the Union, which 
were also a vital object of the trust. This was only to be effected, 
by prescribing the time in which the lands to be age by 
these claimants, should be separated from the general mass, so as to 
enable the government to apply the residue to the general purposes 
of the trust. Jbid. 635. 

6. If the right existed in Congress to prescribe a time within which mi- 
litary warrants should be located, the right to annex conditions to its 
extension, follows as a necessary consequence. Ibid. 635. 

7. If it be conceded that the proviso in the Act of 2d March 1807, was 
not intended for the protection of surveys which were in themselves 
absolutely void ; it must be admitted that it was intended to protect 
those which were defective, and which might be avoided for irregu- 
larity. If this effect be denied to the proviso, it becomes, itself, a 
nullity. bid. 635. 

8. Lands surveyed, are under the law as completely withdrawn from the 
common mass, as lands patented. It cannot be said that the prohibi- 
tion, that ** no location shall be made on tracts of land for which pa- 
tents had previously been issued, or which had been previously sur- 
veyed,” was intended only for valid and regular surveys. They did 
not require legislative aid. The clause was introduced for the pro- 
tection of defective entries and surveys, which might be defeated by 
entries made in quiet times. Ibid. 638. 

9. Under the Act of Congress of March 3d, 1803, entitled ** An Act re- 
gulating the grants of land, and providing for the disposal of the 
lands of the United States, south of the state of Tennessee,” such 
lands only were authorized to be offered for sale, as had not been 
appropriated by the previous sections of the law, and certificates 
granted by the commissioners in pursuance thereof. A right there- 
fore, to a particular tract of land derived from a donation certi- 
ficate given under that law, is superior to the title of any one 

who purchased the same land at the public sales, unless there is 
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LANDS AND LAND TITLES. .! 


some fatal infirmity in the certificate, which renders it void. Ross vs. 
Barland et al. 666. 


10. The Act of Congress requires no precise form for the donation cer- 





tificate. It is sufficient if the proofs be exhibited to the Court of 
commissioners, to satisfy them of the facts entitling the party to the 
certificate. It is sufficient if the consideration, to wit the occupancy, 
and the quantity granted, appears. Nothing more is necessary to 
certify to the government the party’s right, or to enable him, after 
it is surveyed by the proper officer, to obtain a patent. Ibid. 666. 


11. The second section of the Act of Congress of March 3, 1803, was in- 


tended to confer a bounty on a numerous class of individuals, and in 
construing the ambiguous words of the section, it is the duty of the 
Court to adopt that construction which will best effect the liberal in- 
tentions of the legislature. bid. 667. 


12. The time when the territory over which this law operated was eva- 


cuated by the Spanish troops, was. very important; as the law was 
intended to provide for those who were actually at that time inhabit- 
ants of, and cultivated the soil within it; but whether it was in 
1797, or 1798, was comparatively unimportant. The decision of 
the commissioners upon the period when the evacuation took place, 
is sufficient ; and the Court are disposed to adopt the construction 
of the Act, given by the commissioners west of Pearl river: that 
the evacuation took place on the 30th March, 1798, by which persons 
coming within the objects of the section, were entitled to donation 
certificates. bid. 667. 


13. Congress have treated as erroneous, the construction given to the law 


by the commissioners to settle claims to lands east of Pearl river, who 
have decided, that only those who were settled on the lands within 
the territory in the year 1797, were entitled to donation certificates, 
and who had granted to others pre-emption certificates. [bid. 668. 


14. The commissioners appointed under the Act of Congress relative to 


claims to lands of the United States south of the state of Tennessee, 
were authorized to hear evidence as to the time of the actual eva- 
cuation of the territory by the Spanish troops; and to decide upon 
the fact. The law gave them power to hear and decide all matters 
respecting such claims, and to determine thereon, according to justice 
and equity ; and declared their deliberations shall be final. The Court 
are bound to presume that every fact necessary to warrant the certifi- 
cate, in the terms of it, was proved before the commissioners ; and that 
consequently, it was shown to them, that the final evacuation of the 
territory by the Spanish troops, took place on the 30th of March, 
1798. Ibid. 668. 


LENGTH OF TIME. 


See Statute of Limitations. 


LIEN. 


1. Priority of the United States. 
2. Mortgages may as well be given to secure future advances, and con- 


tingent debts, as those. which are certain and due. ‘The only ques- 
tion that properly arises in such cases, is the bona fides of the trans- 
action. Conard vs. T'he Atlantic Insurance Company. 448. 


3. The case of Thelluson vs. Smith, 2 Wheat. 396, turned upon its own 








particular circumstances. And it establishes no sueh proposition, as 
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LIEN. 


that a specific and perfected lien can be displaced by the mere prj- 
ority of the United States. bid. 444. 

4. It is not understood, that a general lien, by judgment on lands, con- 
stitutes per se a property or right in the land itself. It only confers a 
right to levy on the same, to the exclusion of other adverse interests, 
subsequent to the judgment; and when the levy is actually made on 
the same, the title of the creditor relates back to the time of the 
judgment, so as to cut out immediate incumbrances. But subject to 
this, the debtor has full power to sell or otherwise dispose of the 
land. Ibid. 443. : 


LIMITATION. 
See Statute of Limitations. 


MANDAMUS. 


The Court refused to issue a mandamas to the Circuit Court for the 
county of Washington, commanding that Court to strike off a plea 
which the Court liad permitted the defendant to put in, and to com- 
pel the defendant to enter another plea, which the plaintiffs’ coun- 
sel deemed the proper plea, under the provisions of an Act of the 
legislature of Maryland, upon which the proceedings were founded, 
eepeaing the Bank of Columbia. Bank of Columbia vs. Sweeny, 

7. 


MARRIAGE. 


By the laws of Maryland, a feme covert, who has been abandoned by 
her husband, is not permitted to marry a second time, until her hus- 
band shali have been absent seven years ; and shall not have been 
heard of during that time. Jthea et al. vs. Rhenner. 108. 


MASTER OF A VESSEL, 
Insurance, 5. 


MECHANICS BANK OF ALEXANDRIA. 


1. The provision in the Act of Congress, incorporating ‘the Mecha. 
nics Bank of Alexandria,” which requires, that the capital stock of 
the bank shall consist of 50,000 shares, of ten dollars each, is not a 
condition precedent ; and the bank went legally into operation, with 
an actual capital less than that number of shares. Minor vs. T'he Me- 
chanics Bank of Alexandria. 65. 

2. Even if fraud had existed in the original subscription of this stock of 
the bank, it would be extremely difficult to maintain that such a 
fraud, which was private, between the original subscribers to the 
stock and the commissioners, could be set up to the injury of subse- 
quent purchasers of the stock, who became bona fide holders of the 
same, without participation in, or notice thereof. Jbid. 65. 

5. It is not a correct construction of the 3d and 21st sections of the Act 
of Congress, incorporating the Mechanics Bank of Alexandria, that 
the stock of the bank shall be deemed to belong to the persons in 
whose names it stands upon the books of the bank, and that the bank 
is not bound to recognise the interests of any cestuy que trust, and 
may refuse to permit the stock to be tranferred, whilst the nominal 
holder is indebted to the bank. The Mechanics Bank of Alexandria 

vs. Louisa and Maria Seton. 308. 

















MISTAKE, 


Equity, 6. 8. 


MORTGAGE. 
It is true, that in discussions in Courts of Equity, a mortgage is some- 


times called a lien, for a debt; and so it certainly is, and something 
more ; it is a transfer of the property itself, as security for the debt. 
This must be admitted to be true at law, and it is equally true in 
equity; for in this respect equity follows the law. The estate is con- 
sidered as a trust, and according to the intention of the parties, as a 
qualified estate, and security; where the debt is discharged, there 
is a resulting trust for the mortgagor. It is therefore only in a loose 
and general sense, that it is sometimes called a lien; and then only 
by way of contrast, to an estate absolute and indefeasible. Conard 
vs. The Atlantic Insurance Company. 441. 


NEW TRIAL. 


An application for a new trial, on motion after verdict, addresses itself 


to the sound discretion of the Court; and if, upon the whole case, 
the verdict is substantially right, no new trial will be granted, although 
there may have been some mistakes committed on the trial. The ap- 
plication is not a matter of absolute right, but rests in the judgment 
of the Court, and is to be granted only in furtherance of justice. On 
a writ of error, bringing the proceedings on the trial, by bill of ex- 
ceptions, to the cognizance of the Appellate Court, the directions 
of the Court below, must then stand or fall, upon their own intrin- 
sic propriety, as matters of law. M’Lanahan vs. The Universal In- 
surance Company. 183. 


NOLLE PROSEQUIL 


1. According to modern decisions, a nolle prosequi does not amount to a 


retraxit, but simply to an agreement not to proceed further in that 
suit, as to the particular person, or cause of action, to which it was 
applied. Minor et al. vs. The Mechanics Bank of Alexandria. 74. 


2. In an action on a joint and several bond, some of parties, sureties, se- 


vered in their pleadings from the principal, and a trial and verdict 
were had against them; afterwards the principal was called upon to 
plead, and he did so—judgment was then entered against the sure- 
ties, and a nolle prusequi entered against the principal. To this judg- 
ment, or the proceedings, no exception was taken in the Court be- 
low, nor was a new trial asked by the sureties. The Court held, that 
there is no decision exactly in point to the case ; that there is no dis- 
tinction between the entry of a nolle prosequi, before, and the entry 
after judgment, as applicable to this case. The decisions of the 
Courts of the United States, upon this proceeding, have been on the 


ground that the question is matter of practice and convenience. 
Ibid. 75. 


3. When the defendants sever in their pleadings, a nolle i ought 


to be allowed aguinst one defendant. It is a practice whieh violates 
no rules of pleading, and wil] subserve the public convenience. In 
the administration of justice, matters of form, not absolutely sub- 
jected to authority, may well yield to the substantial purposes of 
justice. Zid. 80. 
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NONSUIT. 


1. The Courts of the United States have no authority to order a peremp- 
tory nonsuit, against the will of the plaintiff, on the trial of a cause 
before a jury. The plaintiff might agree to a nonsuit, but if he do 
not so choose, the Court cannot compel him to submit to it. Elmore 
vs. Grymes. 471. 

2. A nonsuit may not be ordered by the Court, in any case, without the 
consent and acquiescence of the plaintiff. D’ Wolf vs. Rabaud et 
al. 497. 


OFFICIAL BONDS. 


1. ‘The condition of an official bond, that the officer who gives it, shall 
** well and truly” execute the duties of his office, includes not only 
honesty, but reasonable skill and diligence. If the duties are per. 
formed negligently and unskilfully; if they are violated from want 
of capacity or want of care; they can never be said to have been 
“well and truly executed.” Minor et al. vs. The Mechanics Bani: 
of Alexandria. 69. 

- No act or vote of the Board of Directors of a bank, in violation of 
their own duties, and in fraud of the rights and interests of the 
stockholders of the bank, will justify the Cashier of the bank in acts 
which are in violation of the stipulation in his official bond “ well 
and truly” to execute the duties of his office. Acts done by a 
Cashier, under the authority of such a vote, or of a usage permitted 
by the directors, in violation of the trusts assumed by them, are on 
the responsibility of the Cashier and of his sureties. /bid. 71. 

. The official bond of the Cashier, must be construed to cover all de- 
faults in duty, which are annexed to the office, from time to time, by 
those who are authorized to control the affairs of the bank ; and the 
sureties in the bond are presumed to enter into a contract, with re- 
ference to the rights and authorities of the president and directors, 
under the charter and by-laws. Ibid. 75. 

. The claim of the United States upon an official bond, and upon all 
parties thereto, is not released by the laches of the officer, to whom 
the assertion of this claim is intrusted by law. Such laches have no 
effect whatsoever, on the rights of the United States, as well against 
the sureties, as the principal in the bond. Dox vs. T'he Postmaster- 
General. 325. ; 


i) 


cs 


& 


PAROL EVIDENCE. 


The Court held, that parol evidence was admissible, to show the agree- 
ment relative to the place where payment of a note was to be de- 
manded; although the agreement did not appear on the face of the 
note. Such an agreement, is a circumstance extrinsic to the contract 
made by the note; and its proof, by parol, is regular. Brent’s Execu- 
tors vs. The Bank of the Metropolis. 92. 


PARTIES. 


_ 1. Chancery practice. 3, 9, 12, 13. 
2. The affidavit of a party to the cause, of the less or destruction of ar 
original paper, offered in order to introduce secondary evidence of 

the contents of the paper, is proper. If such affidavit could not be 
received of the loss of a written contract, the contents of which are 
well known to others, or a copy of which can be proved, a party might 
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i PARTIES. 
| le vr Digg 998. ved of his rights, at least ina Courtof Law. T'ay- 
vs. , . . a me 

3. It.is a sound general rule, that a party cannot be a witness in his own 
cause; but many collateral questions arise in the of a cause, 
to which the does not apply. Questions which donot involve 
the matter in controversy, but matter which is auxiliary to the trial, 

} and which facilitates the pre ion for it, often de on the oath 

| of the party. Ah affidavit of the materiality of a witness for the pur- 


pose of obtaining a continuance, ora commission to take depésitions, 

or an affidavit of his inability to attend, is usually made by the party, 
and received without objection. On incidental questions, which do 
not affect the issue to be tried by the jury, the affidavit of the party 
| is received. Ibid. 596. 


PARTNER AND. PARTNERSHIP. 


1. One partner, during the continuance of the partnership, cannot bind 
the other partner toa submission of the interests of both, to arbitration; 
but he might bind himself, so as to submit his own interests to such 
decision. Seetheus vs. Ferrer et al. 228. 

2. Pleas and Pleadings. 14. 


PAYMENT. 


When no specific time for the payment of money is fixed in a contract by 
which the same is to be paid by one party to the other, in j ent 
of law, the same is payable on demand. The Bank of ia Vs. 
Hagner. 463. 


PEDIGREE. 


1. A letter from a deceased member of a family, stating the pedigree of 
the family, and sworn by the wife to have been written by her hus- 
band, who also swore, in her deposition, that the facts stated in the 
letter, had been frequently mentioned by her husband in his lifetime, 
is legal evidence; as is also the deposition of the witness, in a ques- 
tion of pedigree. Eliott et al. vs. Peirsol et al. 337. 

2. The rule of evidenée, that in questions of pedigree, the declarations 

of aged and deceagédmembers of the family, “3 4 be proved, and 

given in evidence, has not been controverted. bid. 337. 
3. In a case where a controversy had arisen, or was expected to arise, be- 
tween parties, concerning the validity of a deed, against which one 
of the parties claimed, but no controversy was then expected to arise 
about the heirship ; a letter then written, stating the pedigree of the 
claimants, was not considered as excluded, by the rule of law, which 
declares, that declarations relating to pedigree, made post Litem mo- 
dam, cannot be given in evidence. Jbid. 337. 


PLEAS AND PLEADINGS. 


1. Surplusage in pleading, does not, in any case, vitiate, after verdict. 

Carroll vs. Peake. 23. 
2. In a declaration upon an agreement, by way of lease, by which the 
lessor stipulated to let a farm, from the first of January 1820, to re- 
move the former tenant, and that the lessor should have the tenancy 
and occupation of the farm from that day, free from all hindrance; the 
assignment of breaches was, that, although specially requested on the 
7 — Ist of J — defendant refused, and neglected to turn out 

Tou. L. 47 
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PLEAS AND PLEADINGS. 


the former tenant, who then was, or had b in the: ion and 
occupancy of the land, and to deliver possessions herent to the plain- 
tiff; this assignment is sufficient. Ibid. 23. 


3. It is sufficient, that the averment state the plaintiff’s readiness 


and offer, and his request, on the first day of Jan generally, and 
not at the pathacietintontiamer gf thet Gapeand 4 cacwemabe’ of 0 
personal demand is made, it need not have been on the land. Jbid. 
24 "ee 


. The strict doctrines relative tg averments in pleading, have been ap- 


plied to special pleas in bar, of tender, and some others of a peculiar 
character, and depending upon theif own particular reasons. . 24, 

Declarations containing general averments of readiness and request, 
have been held sufficient, especially after verdict, unless in very pe- 
culiar cases. Ibid. 24. * « 


. The law requires every issue to béfouinded upon some certain point, 


that the parties may come prepared with their evidence, and not be 
taken by surprise, and the jury may not be Pie tig the introduc- 
tion of wate STS Minor et al. ys. The tnies Bank of Alex- 
andria. 67. ; 


. What defects in pleading are, and are not, cured by verdict. Ibid. 67. 
. On a joint and several bond, the plaintiff may sne one or all of the obli- 


gors; but, in strictness of law, he cannot sue an intermediate number. 
He must sue all or one. But if such error is not taken advantage of 
by plea in abatement, it is waived by pleading to the merits. [bid 


9. Nolle prosequi. 1, 2, 3. 
10. Where it was omitted to allege in the declaration on a promissory 


note, a demand of payment on the person of the maker, but it aver- 
red a demand at the bank, “‘ where the note was negotiable,” such 
averment in the declaration, could not be true, uhless there was an 
agreement between the parties, that the demand should be made 
there; and the averment must have been proved at the trial, or the 
plaintiff could not have obtained a verdict and are, mate after 
a verdict, the judgment will be sustained...Brend’s iva. The 


Bank of the ger 93. “ 
11. After the filing of a new count toad the defendant, who 


to the former counts has pleaded the issue, or any particular 
plea, may withdraw the same, and p anew, either the general 
issue, or any further or other pleas; which his case may require; but 
he may, if fhe pleases, abide by his plea already pleaded, and waive 
his right of pleading, de novo. ‘The failure to plead, and going to trial 
without objection, are held to be a waiver of his right to plead, and 
an election to abide by his plea; and if it, in terms, purports to go to 
the whole action, it is deemed sufficient to cover the whole declar:- 
tion; and puts the plaintiff to the proof of his case, on the new, as 
well as on the old counts. Wright et al. vs. The Lessee of Hollings- 
worth. 169. 


12. When, upon a submission by one partner of all matters in controver- 


sy between the partnership and the person entering into the agrec- 
ment of reference; an award was made, directing the payment of 
money, in an action on the bond, to abide by the award; the breach 
assigned, was, that the partner who agreed to the reference did not 
pay, &c.; this is a sufficient assignment of a breach, as he only who 
agreed to the reference was bound to pay. Aarthaus vs. Ferrer et a! 
3b 





INDEX. 731 


PLEAS AND PLEADINGS. ~ * e. ee . 


13. le at 
14. The principleds, that a contract made'by 


16. 


17. 


18. 


19. 


21. 


Attachment. 1 , $ 


co-partnets is several as well 

as joint, and the assumpsit is made by all and by eaehy “It is obliga- 
bn even oe ely of the partters. If, therefé : defendant 
fails to avail himself of the variance in abatement, when the form of 
his e suaiyes him to give the plaintiff a action; the policy 
of the law does not permit him to avail, of it at the time of 
i larry vs. Foyles!*817. 


trial. 
. The declaration in an action against one partner only, never gives 


notice of the claim being on a partnership transaction. The proceed- 
ing is always, as if the party sued was the sole contracting party; and 
if the-declaration were to show a partnership contract, the judgment 
against the single partnér Could not be sustained. Ibid. 317. 
A question of tie citizenship of a party to a cause, eannot constitute a 
part of the issue’ on the merits; and must be bretight forward by a 
et ol plea'in abatement, in an eerlier of the cause, than the 
trial’on the merits. D’ Wolf vs. Rabaud et al. 498. . 
The plaintiff, as administrator of W., had brought a suit in the District 
Court of the United States, for the Western District of Pennsylvania, 
and recovered a judgment ; and upon this judgment, he instituted a 
suit in the District Court of the United States, of the state of Missis. 
sippi, against the defendant in the original suit. The defendant plead- 
ed, that, by the Orphans’ Court of Adams county, in the state of Mis- 
sissippi, the defendant resided, he had been appointed the ad- 
ministrator of W., and had continued to act in that capacity. Held, 
that the.debt due upon the judgment obtained in Pennsylvania, by 
the plaintiff, as‘ administrator of W., was due to him in his personal 
capacity and it was immaterial whether the defendant was or was not 
ministrator 6f W., in the state of Mississippi. That would not, in 
in any ‘manner, affect the rights of the plaintiff; and the plea ten- 
ders yi a issue, and is bad on demurrer. Biddle vs. Wil- 
ins. 691 


Where the Court, in which judgment is rendered, has not jurisdiction 
over the subject matter of the suit, or where the judgment upon 
which suit is brought, is absolutely void, this be pleaded in bar ; 
or may, in some cases, be given in evidence, u the general issue, 
in an action brought upon the judgment. Jbid. 691, 

The general rule ‘ that there can be no averment in pleading against 
the validity of a record, though there may be against its operation; 
and itis upon this ground, that no matter of defence can be plead- 
ed in such case, to a suit on a judgment which existed anterior to 
the judgment. Ibid. 692. 


. It has become a settled practice in declaring in an action upon a judg- 


ment, not, as formerly, to set out in the declaration the whole of the 
proceedings in the original suit, but only to yy generally, that the 
plaintiff, by the consideration and judgment of that Court, recovered 
the sum mentioned therein, the original cause of action having pass- 
ed in rem judicatam. Ibid. 692. 

In an action upon a judgment recovered in favour of an administra. 
tor, the plaintiff is not bound to make a profert of the letters of ad- 
ministration. That it is not nece in actions upon such judgmeuts, 
that the plaintiffname himself as administrator, follows, from hig not 
being bound to make profert of the letters of administration; and 
bry = does so name himself, it may be rejected as surplusage. 

id. , 
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POST-OFFICE DEPARTMENT. 


The Act of Congress, for the Post-Office Department, does 
not, in terms, discharge the obligors, in the official bond of a Deputy 
Postmaster, from the direct claim of the United States upon them, 
on the failure of the Postmaster-General to commence a suit against 
the defaulting Postmaster, within the time prescribed by law. Their 
liability, therefore, continues. They remain the debtors of the Unit- 
ed States. The responsibility of the Postmaster-General is superadd- 
ed to, not substituted for, that of the obligors. Dox et al. vs. The 
Postmaster-General. 323. . 


PRACTICE. 

1. C Practice, passim. 

2. In a trial in an action of ejectment, in which, according to the provi- 
sions of the laws of Tennessee, the defendant was held to bail, the 
declaration stated two demises, by H. & K., citizens of Pennsylvania; 
and the other, the demise of B. & G. citizens of Massachusetts. The 
cause coming on for trial before a jury, the plaintiffs suffered a non- 
suit, which was set aside ; and the Court, on the motion of the plain- 
tiffs, permitted the declaration to be amended, by adding a count on 
the demise of S., a citizen of Missouri. The parties went to trial 
without any other pleading ; and the jury found for the plaintiff, 
upon the third, or new count, and a judgment was rendered in his fa- 
vour, Held to be valid. Wright et al. vs. The lessee of Hollings- 
worth. 165. 

3. The allowance and refusal of amendments in the pleadings—the granting 
and refusing new trials; and most of the other incidental orders, 
made in the progress of a cause, before trial ; are matters so pecu- 
liarly addressed to the sound discretion of the Courts of original ju- 
risdiction, as to be fit for their decision only, under their own rules 
and modes of practice. This Court has always declined interfering 
in such cases. Jbid. 165. 

4. Ona trial upon the merits, it is too late to take exception to the capa- 
city of the plaintiff to sue, this should have been done by a plea in 
abatement, before the trial; and the omission to do this isa waiver of 
the objection. Conard vs. T'he Atlantic Insurance Company. 450. 

5. When the state of the record did not show a judgment of nonsuit, to 
have been entered, although the bill of exceptions states the fact, 
the plaintiff may apply for a certiorari to bring up a perfect record, or 
dismiss the writ of error, and proceed de nove. Elmore vs. Grymes. 
472. 

6. The state of Ohio, not having been admitted into the Union until 1802, 
the Act of Congress passed May 8th 1792, which is expressly con- 
fined in its operations to the day of its passage, in adopting the prac- 
tice of the state Courts into the Courts of the United States, could 
have no operation in that state ; but the District Court of the United 
States, established in that state in 1803, was vested with all the 
powers and jurisdiction of the District Court of Kentucky, which 
exercised full Circuit Court jurisdiction, with power to create a 
practice for its own government. The District Court of Ohio did 
not create a system for itself, but finding one established in the state, 
in the true spirit of the policy pursued by the United States, pro- 
ceeded to administer justice according to the practice of the state 
Courts, and by a single rule adopted the state system of practice. 
When in 1807, the seventh Circuit was established, the judge as- 
signed to that Circuit, found the practice of the state adopted, in fact, 

into the Circuit Court of the United States, and the same has since, 
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PRACTICE. 


so far as it was found practicable and convenient, by a uniform un- 
derstanding, been pursued without any positive tule upon the sub- 

7. The Act of 18th February, 1 relative to proceedings against par- 
ties to promissory notes, was a very wise and benevolent law, and 
its salutary effects f omen its immediate adoption into the prac- 
tice of the Courts of the United States, and the suits have in many 
instances been prosecuted under it. Jbid. 613. 

8. It will not be contended, that the practice of a Court can only be sus- 
tained by written rules, nor that a party pursuing a form or mode of 
proceeding, sanctioned by the most solemn Acts of the Court through 
a course of years, is to be surprised and turned out of Court upon 
a ground which has no bearing upon the merits. Written rules are 

unquestionably to be preferred, because of their certainty ; but there 

can be no want of certainty where long acquiescence has established 
it to be the law of the Court, that the state practice shall be their 
practice, as far as they have the means of carrying it into effect, or 
until deviated from by positive rules of their own ~ ee 613. 

9. Although the Act of the legislature of Ohio regulating the mode of 
proceeding in actions on promissory notes, was passed after the mak- 
ing of the note upon which this action was brought, yet the Circuit 
Court of the United States for the district of Ohio, having incorpo- 
rated the action under that statute, with all its incidents, into its 
course of practice, and having full power by law to adopt it, there 
does not appear any legal objection to its doing so, in the prosecu- 
tion of the system under which it has always acted. Ibid. 615. 

10. Where the record from the Court below, contained the whole pro} 
ceedings in the case, and exhibited all the matters either party re- 
guired for a final disposition of the case, and the counsel for both the 
appellant and the appellees, were willing to submit, upon argument, 
the whole case to the final decision of the Court, but it appeared 
that the Circuit Court of Ohio had not decided any question, but 
that which had been raised upon the jurisdiction of the Court; the 
counsel were directed by this Court to argue the point of jurisdic- 
tion only. M’ Donald vs. Smalley et al. 621. 


PRESIDENT OF THE UNITED STATES. 
See Army of the United States, 2, 3. 
PRINCIPAL AND AGENT. 


The officers of a bank are held out to the public, as having authority to 
act according to the general usage, practice, and course of their bu- 
siness ; and their acts within the scope of such usage, practice, and 
course of business, would, in general, bind the bank in favour of 
third persons, possessing no other knowledge. Minor et al. vs. T'he 
Mechanics Bank of Alexandria. 70. 


PRIORITY OF THE UNITED STATES. 


1. What is the nature and effect of the priority of the United States, un- 

der the statute of 1799, chap. 128, sec. 65. Conard vs.. The Atlantic 
Insurance Company. 438. 

2. It is obvious, that the latter clause of the 65th section of the Act of 
. 1799, is merely an explanation of the term “ insolvency” used in the 
first clause, and embraces three classes of cases, all of which relate 
to living debtors. The case of deceased debtors, stands wholly apon 
the alternative, in the former part of the enactment. Jind. 439. 
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PRIORITY OF THE UNITED STATES. 


3. Insolvency, in the sense of the statute, relates to such a general di- 
vestment of property, as would in fact be equivalent to insolvency 
in its technical sense. It supposes, that all the debtor’s property has 
passed from him. This was the of the decision in the case 
= otra, States vs. ave, 3 ae ee ‘re it was consequent- 

e t an assignment of part e debtor’s erty, did not 
fall within the provision of the statute. Ibid. 439. wai 

4. Mere inability of the debtor to pay all his debts, is not an insolvency 
within the statute ; but it must manifested in one of the three 
modes, pointed out in the explanatory clause of the section. Ibid. 
439. 


5. The priority, as limited, and established in favour of the United States, 
is not a right which supersedes and overrules the assignment of the 
debtor, as to any property which the United States may afterwards 
elect to take in execution, so as to prevent its passing by virtue of 
such assignment to the assignees ; but it isa mere right of prior pay- 
ment, out of the general funds of the debtor, in the hands of the as- 
signees ; and the assignees are rendered personally liable, if they 
omit to discharge the debt due to the United States. Jbid. 439. 

6, It is true, that in discussions in Courts of Equity a mortgage is some- 
times called a lien, for a debt ; and so it certainly is, and something 
more ; it is a transfer of the property itself, as security for the debt. 
This must be admitted to be true at law, and it is equally true in equity; 
for in this respect equity follows the law. The estate is considered 
as a trust, and according to the intention of the parties, as a qualifi- 
ed estate and security. When the debt is discharged, there is a re- 
sulting trust for the mortgagor. It is therefore only in a loose and 
general sense, that it is sometimes called a lien; and then only by 
way of contrast, to an estate absolute and indefeisible. Jbid. 441. 

7. It has never yet been decided by this Court, that the priority of the 
United States will divest a specific lien, attached to any thing, whe-~ 
ther it be accompanied by possession or not. Ibid. 441. 

8. The case of Thelluson vs. Smith, 2 Wheat. 396, turned upon its own 
particular circumstances, and did not establish any principles differ- 
ent from those which are recognised in this case. And it establishes 
no such proposition, as that a specific and perfected lien can be dis- 
placed by the mere priority of the United States. Ibid. 444. 

9. It is not understood, that a general lien, by judgment on lands, con- 
stitutes, per se, a property or right in the land itself. It only confers a 
right to levy on the same, to the exclusion of other adverse interests, 
subsequent to the pw ; and when the levy is actually made on 
the same, the title of the creditor relates back to the time of the 
judgment, so as to cut out intermediate incumbrances. But sub- 
ject to this, the debtor has full power to sell or otherwise dispose of 
the land. Jbid. 443, 


PROMISSORY NOTE. 


1. In an action against the endorser of a promissory note, made “ nego- 
tiable in the Bank of the Metropolis,” the declaration averred a de- 
mand of the same, at that bank. No other notice of the non-pay- 
ment of the note, was sent to the endorser, but that left for him at 
the Bank of the Metropolis ; and it was proved, that there was an 
agreement, by parol, with the endorser, as to other notes discounted 

previously, by the bank, for his accommodation, that payment, and 
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PROMISSORY NOTE. 


demand of payment, should be made at the bank: the endorser re+ 
siding a considerable distance from the bank. Held to be sufficient. 
Brent’s Executors vs. The Bank of the Metropolis. 89. 

2. The endorser of such a note, is himself bound by the contract made 
b aes drawer, and by the established and known usage of the bank. 

3. A promissory note was made at Georgetown, payable at the Bank of 
Columbia, in that town; the defendant, the endorser of the note, liv- 
ing in the county of Alexandria within the District of Columbia, and 
having, what was alleged to be, a place of business in the City of 
Washington; and the notice of the non-paymennt of the note, en- 
closed in a letter and superscribed with his name, was put into the 


post-office at Georgetown, addressed to him at that Held 
that v* notice was sufficient. The Bank of C ia vs. Law- 
rence. 582. 


4. In cases where the party entitled to notice resides in the country, un- 
less notice sent by the mail is sufficient, a special messenger must 
be employed for the purpose of sending it, but this case is not one 
which required such a duty. Ibid. 582, 

5. If the defendant had a place of business in the City of Washington, 
and the notice served there would be good, yet it by no means fol- 
lows, that service at his place of residence in another place, would 
not be equally good. Parties may be and pracy Ang so situated, 
that notice may well be given at either of several places. Ibid. 582. 

6. That is not properly a place of business, in the commercial understand- 
ing of the terms, which has no public notoriety as such, no open or 
public business carried on at it by the party, but only occasional em- 
ployment by him there, two or three times a week, in a house occu- 
pied by another person, the party only engaged in settling up his 
old business. Ibid. 582. 

. The general rule is, that the party whose duty it is to give notice of 
the dishonour of a bill or note, is bound to use due diligence in com- 
municating the same. But it is not required of him to see that the 
notice is brought home to the party. He may employ the usual and 
ordinary modes of conveyance ; and whether the notice reaches the 
pe or not, the holder has done all that the law requires of him. : 
Ibid. 582. 

8. It seems to be well settled, that when the facts are ascertained and 
undisputed, what shall constitute due diligence in a question of law. 
Lbid. 583. 

9. The rules relative to diligence ought to be reasonable, and founded in 
general convenience, and with a view to clog, as little as possible, 

i consistently with the safety of the parties, the circulation of paper 

of this description. Jbid. 583. 
10. When a person has a dwelling house and a counting-room in the 
| same city or town, a notice sent to either place is sufficient ;—if par- 
ties live in different post towns, notice through the post-office is suf- 
ficient. Notice, toa party living at another place than the holder, 
sent by mail to the nearest post-office, is good under common cir- 
cumstances, and in such cases where notice is sent by mail, it is dis- 
tance alone, or the usual course of receiving letters, which must de- 
termine the sufficiency of the notice. bid. 583. 

| 11. Some countenance has lately been given in England, to the practice 
of sending a notice by a special messenger in extraordinary cases, 
by allowing the holder to recover of the endorser the expenses of 

serving the notice in this manner. The holder is not bound to use 
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PROMISSORY NOTE. 


the mail for the purpose of sending the notice. He employ a 
special messenger if he pleases, but it has not been decided « oy he 
must. To compel the holder to the expense of a special messen- 
ger would be unreasonable. Ibid. 584. 

Modern decisions ge to establish, that if a note be at the place where 
it is payable, on the day it falls due, the onus of proving payment 
falls upon the parties who are liable to pay it; and the instructions 
of the Circuit Court, in this case, were more favourable to the par- 
ties to the note, where the Court said, upon the sufficiency of the 
demand, that on an article or a note made payable at a particular 
bank, it is sufficient to show that the note ll we discounted, and 
become the property of the bank, and that it was in the bank, and 
not ag agus at maturity. Fullerton vs. The Bank of the United 


RECORDING OF DEEDS. 
1. The registry Act of Ohio directs that all deeds made within the state 


shall be recorded within six months from the time of the actual exe- 
cution thereof, and declares, that if any such deed shall not be re- 
corded in the county where the land lies, within the limits allowed 
by the law, “the same shall be deemed fraudulent and void, against 
any subsequent purchaser, for a valuable consideration, without notice 
of such deed.” Steele’s Lessee vs. Spencer. 559. 


2. In the construction of the registry Act of Ohio, the term “ purcha- 


sers,” is usually taken in its limited legal sense. It means a com- 
plete purchaser ; or in other words, a purchaser clothed with a legal 
title. Ibid. 559. 


3. It is not necessary that a deed made to a subsequent bona fide pur- 


chaser without notice, shall be recorded to give it operation against 
a prior unrecorded deed, as by the provisions of the registry Acts 
the prior deed is declared in itself absolutely void as against such 
purchaser. Ibid. 560. 


4. A decree of the Supreme Court of Ohio ordered that the patentee of 


a certain tract of land, should, within six months, make a deed, &c. 
with covenants of warranty conveying a portion of the land held 
under a patent to the complainants in that suit, and on the failure of 
A to make the said deed, &c. ‘that then and in that case, the com- 
plainant shall hold, possess and enjoy the said portion of land, in as 
full and ample a manner, as if the same had been conveyed to him.” 
The decree of the Supreme Court of Ohio, by which a conveyance 
of land is directed to be made, the decree being according to the 
laws of Ohio, vested in those to whom the deed was ordered to be 
made, such a legal title to the land to have been conveyed by the deed 
as would have been vested by a deed of equal date ; and the registry 
Act of Ohio applies as well to a title under such a decree, as it would 
do, if the party held under a Jona fide deed of the same date with the 
patent of the land, and the decree gives a legal title as ample as a 
deed. Ibid. 558. 


5. Deeds, 2, 5, 6, 7, 8, 9. ; 
6. The provisions of the laws of Kentucky, relative to the acknowledg- 


ment of deeds, for the purpose of recording the same. EiXott vs. 
Peirsol. 339. 


RELEASE. 
At Common Law, the release of a debtor whose person is in execu- 
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RELEASE. , 

tion, is a release of the judgment itself. ‘The law will not permit 
proceedings by a creditor at the same time against the person and 
estate of his debtor, and where an election has been made to take 
the person, it presumes satisfaction, if the person be voluntarily re- 
leased. T'he United States vs. Stansbury et al. 575. . 


RESPONDENTIA. 
1. It is not necessary that a respondentia loan should be made before the 


departure of the ship on the voyage; nor that the money loaned, 
should be employed in the outfit of the vessel, or invested in the 
goods on which the risk is run. Conard vs. The Atlantic Insurance 
Company. 436. 


2. It matters not, at what time the loan is made, nor upon what goods 


the risk is taken. If the risk of the voyage be substantially and 
really taken; if the transaction be not a device to cover usury, gam- 
ing, or fraud; if the advance be in good faith, for a maritime premi- 
um; it is no objection to it, that it was made after the voyage was 
commenced, nor that the money was appropriated to purposes whol- 
ly unconnected with the voyage. Ibid. 437. 


3. The lender on respondentia, is not presumed to lend on the faith of 


any particular appropriation of the money ; and if it were otherwise, 
his security could not be avoided by any misapplication of the fund, 
where the risk was bona fide “mak. gy other goods ; and it was not a 
mere contract of wager and hazard. Ibid. 437. 


4, It seems, that the common and usual form of a respondentia bond, is 


that which was used in this case. Ibid. 437. 


SPECIFIC PERFORMANCE. 


1. Chancery Practice, 11. 
2. Barry vs. Coombe, 640. 


STATE LAWS. . 


1 


29 


- Under the law of Virginia, a confession of Judgment by the defend- 


ant, isa release of errors. Mandeville vs. ley et al. 136. 


. Courts of the several states, 1, 2, 3, 4, 5. 
. The Act of the legislature of Maryland, passed 19th December 1791, 


entitled ‘*An Act concerning the territory of Columbia, and the 
City of Washington,” which, by the 6th section, provides for the 
holding of lands by “ foreigners,” is an enabling Act; and applies to 
those only who could not take lands without the provisions of that 
law. It enables a * foreigner” to take in the same manner as if he 
were a citizen. Spratt vs. Spratt. 349. 


A foreigner who becomes a citizen, is no longer a foreigner, within the 


view of the Act. Thus after purchased lands, vest in him as a citi- 
zen, not by virtue of the Act of the legislature of Maryland, but be- 
cause of his acquiring the rights of citizenship. Ibid. 349. 


. Lands in the county of Washington, and District of Columbia, pur- 


chased by a foreigner, before naturalization, were held by him under 
the law of Maryland, and might be transmitted to the relations of 
the purchaser, who were foreigners; and the capacity so to trans- 
mit those lands, is given absolutely, by this Act, and is not affected 
by his becoming a citizen ; but they pass to his heirs and relations, pre- 
cisely as if he had remained a foreigner. Ibid. 349. 


6. The statute of limitations in Kentucky, is substantially the same with 


Ves. f. 5A 


the statute of 21 James 2, ch, 16, with the exception, that it substi- 
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STATE LAWS. 


tutes the term of five years, instead of siz. The English decisions 
have, therefore, been resorted to in this case, in the construc- 
tion of the statute of Kentucky, and are entitled to great considera- 
tion. They cannot be considered as conclusive upon the construc- 
tion of a statute passed by a state, upoma like subject ; for this be- 
longs to the local state tribunals, whose rules of interpretation, must 
be presumed to be founded upon a more just and accurate view of 
their own jurisprudence. Bell vs. ison. 


7. If the doctrines of the Kentucky Courts, in the construction of a sta- 


tute of that state, are irreconcilable with the English decisions, upon 
a statute in similar terms; this Court, in conformity with its general 
practice, will follow the local law, and administer the same justice 
yore gh state Court would administer between the same parties. 


8. The decisions in the Courts of New-York on the construction of its 


own statute of frauds, and the extent of the rules deduced from it, 
t to this Court a guide in its decisions upon the construction 
of their statute. DD? Wolf vs. Rabaud et al. 501. 


9. In an action of ejectment to recover land in Kentucky, the law of 


10. 


il. 


real estate in Kentucky, is the law of this Court, in deciding the 
rights of the parties. is vs. Mason. 505. 

Under the law of the state of Kentucky, and the decisions of their 
Courts upon it, a will with two witnesses is sufficient to pass real es- 
tate ; the copy of such a will, duly proved and recorded in an- 
other state, is good evidence of the execution of the will. Jbid. 508. 
It is a settled rule in Kentucky, that although more than one witness 
is required to subscribe a will disposing of lands, the evidence of 
one may be sufficient to prove it. Ibid. 508. 


. The Orphans’ Court, by the testamen laws of Maryland, has a 


general power to administer justice in all matters relative to the af- 
fairs of deceased persons, according to law. The commission to be 
allowed to an executor or administrator, is submitted to the discre- 
tion of the Court, and is to be not under five per cent., nor exceed- 
ing ten per cent. on the amount of the inventory. JVicholls et al. vs. 
Hodges’ Ex. 565. 


. Under the laws of Virginia relative to the estate of deceased persons, 


lands are never appraised. Archer et al. vs. Deneale et al. 589. 


. Practice, 5, 6, 7, 8. 
. Under the law of Virginia, which directs the sheriff holding an exe- 


cution against the goods and effects of defendants, to take forthcom- 
ing bonds, for the property levied upon by the execution, and au- 
thorizes execution to issue for the amount of the debt due upon the 
original execution, after ten days’ notice to the obligors in the bond 
of the motion for execution, the property levied on not having been 
re-delivered, according to the condition of the bond ; if the notice 
given to the obligees, of the plaintiff’s intention to proceed, is suf- 
ficiently explicit to render mistake impossible, it will be sustain- 
ed, although the whole of the defendants in the original execution, 
may not be named in the notice. Nice and technical objections to 
the notice, where every purpose of substantial justice is effected, 
ought not to be favoured. dlerander vs. Brown. 684. 


STATUTE OF FRAUDS. 
1, The statute of Frauds of New-York, is a transcript on this subject, of 





the statute 29 Charles 2d,ch. 3. It declares, that no action shall be 
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STATUTE OF FRAUDS. 


brought to charge a defendant on a special promise for the debt, de- 
fault, or miscarriage of another, unless the agreement, or some me- 
morandum, or note thereof, be in the writing and signed by the par- 
ty, or by some one by him authorized. The words “collateral” or 
** original” promise, do not occur in the statute; and have been ia- 
troduced by Courts to explain its objects, and expound its true in- 
terpretation. D’ Wolf vs. Rabaud et al. 499. 

2. Whether, by the true intent of the statute of Frauds, it was to extend 
to cases where the collateral promise, (so called,) was a part of the 
original agreement, and founded on the same consideration, moving 
at the same time, between the parties; or whether it was confined 
to cases where there was already a subsisting debt or demand, and 
the promise was merely founded upon a subsequent and distinct un- 
derstanding ; might, if the point were éntirely new, deserve very 
grave deliberation. But it has been closed within very narrow limits 
by the course of the authorities, and seems scarcely open for ee 
examination; at least in those states, where the English authorities 
have been fully recognised and adopted in practice. Ibid. 499. 

3. If Aagree to advance B a sum of money for which B is to be answer- 
able, but at the same time it is expressly upon the understanding 
that C will do some act for the security of A, and enter into an agree- 
ment with A for that purpose, it would scarcely seem a case of mere 
collateral undertaking, but rather a trilateral contract. The contract 
of B to repay the money, is not coincident with, nor the same con- 
tract with C to do the act. Each is an original promise ; though the 
one may be deemed subsidiary or secondary to the other. The ori- 
ginal consideration flows from A, not solely upon the promise of ei- 
ther B or C, but upon the promise of both, diverso intuita, and each 
becomes liable to A, not upon a joint, but a several original under- 
— Each is a direct original promise, founded upon the same 
consideration. Ibid. 500. 

4. The case of Wain vs. Warlters, (5 £ast, 10,) was the first case which 
settled the point, that it was necessary in order to escape from the 
statute of Frauds, that the agreement should contain the considera- 
tion for the promise as well as the promise itself. If it contain it, it 
has since been determined that it is wholly immaterial whether the 
consideration be stated in express terms, or by necessary implication. 
That case has been adopted, to a limited extent, by the Courts of 
New-York into its jurisprudence, as a sound construction of the sta- 
tute. Ibid. 501. ' 

5. The statute of Frauds in Maryland requires written evidence of the 
contract, or a Court cannot decree performance. The words of the 
statute are ‘unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall be in writing 
signed by the party to be ch therewith, or by some other per- 
son by him thereto lawfully authorized.” Barry vs. Coombe, 650. 

6. A note or memorandum in writing of the agreement between parties, 
is sufficient under the statute of Frauds of Maryland ; and in order 
to obtain specific performance in equity, the note in writing must be 
sufficient to sustain an action at law. The form is not regarded, or 
the place of signature, provided it be in the a of the par- 
ty, or his agent, and furnish evidence of a complete practicable 
agreement. A Court of Equity will supply no more than the ordi- 
nary incidents to such an agreement, such as the ingredients of 2 
complete transfer, usual covenants, &c. Ibid. 650. 
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STATUTE OF FRAUDS. 
7. An examination of the cases will show that Courts of Equity are not 


particular, with regard to the direct and immediate purpose for which 
the written evidence of the contract was created. It is written evi- 
dence which the statute requires; and a note or letter, and even in 
one case a letter, the object of which was to annul the contract, on 
a ground really not unreasonable, was held to bring a case within 
the provisions of the statute. Ibid. 651. 


4 8. Where, in an account stated by the parties, in the handwriting of the 


defendant, his name being written by him at the head of the ac- 
count, a balance was acknowledged to be due by him to the com- 
plainant in the bill for a specific performance, there was the follow- 
ing credit; “By my — of your half, E. B. wharf and premises 
this day agreed upon between us, $7578 63 ;”’ it was held to be a suffici- 
ent memorandum ih writing under the statute of Frauds of Maryland, 
upon which the Court could decree a specific performance of the 
sale of the estate referred to; other matters appearing in evidence, 
and by the admissions of the defendant in his answer, to show the 
particular property designated by ‘your 4 £. B. wharf and pre- 
mises.”’ Ibid. 651. 


STATUTE OF LIMITATIONS. 


1. The statute of limitations, instead of being viewed in an unfavourable 


light, as an unjust and discreditable defence, should have received 
such support from Courts of Justice, as would have made it, what 
it was intended, emphatically, to be, a statute of repose. It is a wise 
and beneficial law, not designed merely to raise a presumption of 
payment of a just debt, from lapse of time; but to afford security 
against stale demands, after the true state of the transaction may 
have been forgotten, or be incapable of explanation, by reason of 
the death or removal of witnesses. Bell vs. Morrison. 360. 


2. An exposition of the statute of hmitations, which is consistent with 


its true object and import, is that expressed by this Court, in the 
case of Wetzell vs. Bussard, (11 Wheat. 309,) **an acknowledg- 
ment which will revive the original cause of action, must be unqua- 
lified and unconditional—it must show, positively, that the debt is 
due, in whole or in part. If it be connected with the circumstances 
which in any manner affect the claim, or if it be conditional, it may 
amount to a new assumpsit, for which the old debt isa sufficient con- 
sideration; or if it be construed to revive the original debt, that re- 
vival is conditional, and the performance of the condition, or a rea- 
diness to perform it, must be shown.” Jbid. 362. 


3. If the bar of the statute issought to be removed by the proof of a new 


romise, that promise, as a new cause of action, ouglit to be proved 
in a clear and explicit manner, and be in its terms, unequivocal and 
determinate ; and if any conditions are annexed, they ought to be 
shown to have been performed. Jbid. 362. 


4. The admission of a party of the existence of an unliquidated ac- 


count, on which something is due to the plaintiff, but no specific 
balance is admitted, and no document produced at the time, from 
which it can be ascertained what the parties understood the balance 
to be, would not, by the Courts of Kentucky, be held sufficient to 
take the case out of the statute, and let in the plaintiff to prove, 
aliunde, any balance, however large it may be. It is indispensable 
for the party to prove, by independent evidence, the extent of the 
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STATUTE OF LIMITATIONS. 


balance due to him, before there can arise any promise to pay itasa — 
subsisting debt. Ibid. 365. 

5. The acknowledgment of a debt by one’partner, after a dissolution of 
the co-partnership, is not sufficient to take the case out of the sta- 
tute, as to the other partners. bid. 373. 

6. A dissolution of partnership puts an end to the authority of one part- 
ner to bind the other; it operates as a revocation of all power to 
create new contracts, and the right of partners as such, can extend 
no further than to settle the partnership concerns already existing, 
and distribute the remaining funds; and this right may be restrained 
by the delegation of this authority toone partner. Jbid. 370. 

7. After a dissolution of a partnership, no partner can create a cause of 
action against the other partners, coat by a new authority com- 
municated to him for that purpose. Ibid. 373. 

8. When the statute of limitations has once run against a debt, the cause 
of action against the partnership is gone. Ibid. 373. 


SURETIES. 


1. The claims of the United States, upon an official bond, and upon all 
the parties to it, is not released by the laches of the officer to whom 
the assertion of this claim is intrusted. Such laches have no effect 
whatsoever on the rights of the United States, as well against the 
sureties, as the principal in the Bond. Dow vs. The Postmaster Ge- 
neral. 325. 

2. The discharge, by the Secretary of the Treasury, of the principal ina 
bond to the United States, who is imprisoned under a ca. sa. issued 
against him, and who has assigned all his property for the use of the 
United States, does not impair or affect the rights of the United 
States to proceed against sureties for the amount due upon the judg- 
ment, and unpaid. The United States vs. Stansbury et al. 575. 


TENANCY BY THE CURTESY: 


1. It seems that the rigid rules of the common law do not require that 
the husband shall have had actual seisin of the lands of the wife, to 
entitle himself to a tenancy by courtesy, in waste, or what is some- 
times styled ** wild lands.” Davis et al. vs. Mason. 506. 

. Ifa right of entry on lands exists, it ought to be sufficient to sustain the 
tenure acquired by the husband, where no adverse possession exists. 
Ibid. 508. 

3. At present it is fully settled in equity, that the husband shall have 

courtesy of trust, as well as of legal estates, of am equity of redemp- 
tion, of a contingent use, or money to be laid out in Ibid. 508. 


TERRITORIES. 


1. The Constitution of the United States confers, absolutely, on the go- 
vernment of the Union, the power of making »war, ue of wee 
treaties. Consequently, that government possesses the power of ac- 
me ae territory, either by @nquest or by treaty.. The American In- 
surance Company vs. 356 bales of Cotton. 542. 

2. The usage of the world is, if'a nation be not entirely subdued, to con- 
sider the holding of conquered territory as a mere military occupa- 

tion, until its fate shall be determined at the'treaty of peace. If it be 

ceded by treaty, the acquisition is confirmed, and the ceded territo- 
ry becomes a part of the nation to which it is annexed ; either on the 
terms stipulated in the treaty of cession, or omsuch as its new master 
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TERRITORIES. a 


shall impose. On such transfer of territory, it has never been held, 
that the relations of the inhabitants with each other undergo any 
change. Their relations with their former sovereign are dissolved, 
and new relations are created between them and the government, 
which’ has acquired their territory. The same act which transfers 
their country, transfers the allegiance of those who remain in it, and 
the law, which may be denominated political, is necessarily changed; 
although that which regulates the intercourse and general conduct 
of individuals, remains in force, until altered by the newly created 
power of the state. Ibid. 542. 
3 - 


. Florida. 
4. Jurisdiction. 
TRUSTS AND TRUSTEES. 


1. Where, by the terms of a deed conveying real estate in trust, to be 
sold for the benefit of the creditor of the grantor, the trustee is di- 
rected to sell the property conveyed, by public auction—the trustee 
was bound to conform to this mode of sale. This was the test of 
value, which the grantor thought proper to require ; and it was not - 
competent to the trustee to establish any other ; although, by doing 
so, he might, in reality, promote the interests of those for whom he 
acted. Greenleaf ve- Queen ef al. 145. 

2. Agreement, 2. 

3. Chancery Practice, 1, 2, 3. 

4, Full notice of a trust, draws after it all the consequences of a full de- 
claration of the trust, as to all persons chargeable with such notice. 
The Mechanics Bank of Alexandria vs. Louisa &% Maria Seton. 309. 

5. It is well settled in equity, that all persons coming into possession of 
trust property, with notice of the trust, shall be considered as trus- 
tees ; and bound, with respect to that special property, to the exe- 
cution of the trust. bid. 309. 


UNITED STATES. 


Lien of the United States for priority of payment. See Priority of Pay- 
ment. Lien. 


USAGE. 


1. Bills of Exchange, 4, 5. 
2. Promissory Note, 1. 


USURY. 


1. C. & Co. discounted their notes with the F. and M. Bank of George- 
town, at thirty days; and, in lieu of money, they stipulated to take 
the post notes of the bank, payable at a future day, without interest, 
while the post notes were at a discount of one and a half per cent. in 
the market, atthe time ofthe transaction. Such a contract is usurious. 
The endorsement of a promissory note of a stranger to the transac- 
tion, which was to the bank as a collateral seeurity for the 
usurious loan, al ough the not€ itself is not tainted with the usury, 
yet the endorsement is void, and passes no property to the bank, in 
the note; and the subsequent payment of the original note, for which 
the security was given, and the repayment of the sum received as usu- 
ry, will not give Palit to the transaction. Gaither vs. The Farmers 
and Mechanics Bank of Georgetown. 43, 44. 

2. Ifa note be free from usury in its origin, no subsequent usurious trans- 
actions respecting it, can affect it with the taint of usury, although 
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x a iaae Assembly of Maryland, declares ‘‘all bonds, contracts, and 
assurances whatever, taken on an usurious contract, to be utterl 


void.” And the endorsement of a promissory note, for a usurious 
consideration, is a contract within the statute, and was void, Ibid. 43. 


VENDOR AND VENDEE. 


1. In contracts for the sale of land, by which one agrees to purchase, and 
the other to convey, the undertakings of the respective parties are 
always dependent, unless a contrary intimation clearly appears. T'he 
Bank of Columbia vs. Hagner. 464. 

2. Although many nice distinctions are to be found in the books upon the 

uestion, whether the covenants or promises of the respective par- 
ties to the contract, are to be considered independent. or dependent; 
yet it is evident the inclinations of Courts have strongly favoured the 
latter construction, as being obviously the most just. dbid. 465. 

3. In such cases, if either vendor or vendee, wish to compel the other to 
fulfil his contract; he must make his part of the agreement precedent, 
and cannot proceed against the other, without actual performance of 
the agreement on his part, or a tender and refusal. Jbid. 465. 

4. An averment of performance is always made in the declaration upon 
contracts containing dependent undertakings, and that averment 
must be supported by proof. Ibid. 465. 

5. The time fixed for the performance of a contract, is at law, deemed the 
essence of the contract, and if the seller is not ready and able to per- 
form his part of the agreement on that day, the purchaser may elect 
to consider the contract at an end. But equity, which from its pe- 
culiar jurisdiction is enabled to examine into the cause of delay, in 
completing a purchase, and to ascertain how far the day named was 
deemed material by the parties, will, in certain cases, ¢; the 
———- into execution, although the time appointed has elapsed. 
Ibid. 465. 

6. It may be laid down as a rule, that, at law, to entitle the vendor to reco- 
ver the purchase money, he must aver in his declaration performance 
of the contract on his part, or an offer to perform, at the day speci- 
fied for the performance. And this averment must be emg f 
proof; unless the tender has been waived by the purchaser. Ibi 
467. 

. If before the period fixed for the delivery of a deed for lands, the ven- 
dee has declared he would not receive it, and that he intended to 
abandon the contract, it may render a tender of the deed before the 
institution of a suit unnecessary. But this rule can never apply, ex- 
cept in cases where the act which is construed into a waiver, occurs 
previous to the time for performance. Jbid. 467. 

8. The taking possession of property by the vendee, before conveyance, 
is a circumstance from which is to be inferred that he considered the 
contract closed, but would not deprive him of the right to relinquish 
the property, if the vendor could not make a title, or ne ed to 
do so. After a relinquishment for such causes, the vendee could 
sustain an action to recover back the purchase money had it been 
paid. Jbid. 468. 

9. Where the legal title cannot be conveyed to the vendee by the ven- 
dor, and the vendee must resort to a Court of Equity to establish his 
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VENDOR AND VENDEE. : 


title, notwithstanding: a conveyance of all the right of the vendor to 
him, the Court will not compel him to pay the purchase money. It 
L? would be compelling him to take a law suit, instead of the land. 
Sie Ibid. 468. 


WILLS AND TESTAMENTS. 


1. Under the law of the state of Kentucky, and the decisions of their 
Courts upon it, a will with two witnesses, is sufficient to pass real 
estate; and the copy of such a will, duly proved’and recorded in an- 
other state, is evidence of the execution of the will. Davis et al. 
* vs. Mason. 





































2. It is a settled rule, in Kentucky, that although more than one witness 
is required to subscribe a will disposing of lands, the evidence of one 

, may be sufficient to prove it. Ibid. 509. 
3. Where a legacy for which suit is instituted, is given jointly to several 
‘ ersons‘in different families, and the legatees take equally, the num- 
a r in neither family being ascertained by the will, all the claimants 
aa ought to be brought before the Court. The right of each individual 
depends on the number who are entitled, and this number is a fact, 
which must be inquired into, before the amount to which any one is 
’ entitled can be fixed. If this fact were to be examined in every case, 
it would subject the executors to be harassed by a multiplicity of 
suits, and if it were to be fixed by the first decree, would not bind 

rsons who were not parties. Pray et al. vs. Belt et al. 681. 

4. The testator in his will says, “whereas my will is lengthy, and it is pos- 
sible I may have committed some error or errors, I therefore authorize 
and empower, as fully as I could do myself if living, a majority of my 
acting executors, my wife to have a voice as executrix, to decide in 
all cases, in case of any dispute or contention : whatever they deter- 
mine is my intention, shall be final and conclusive, without any resort 
to a Court of Justice.” Clauses of this description have always receiv- 
ed such judicial construction, as would comport with the reasonable 
intention of the testator. Ibid. 679. 

5. Even where the forfeiture of a legacy has been declared to be the pe- 
nalty of not conforming~to the injunction of a will, Courts of Justice 

. have considered it, if the legacy be not given over, rather as an effort 
| to effect a desired object, by intimidation, than as concluding the 
rights of the parties. If an unreasonable use be made of such a power 
so given in a will; one not foreseen, and which could not be intended 
by the testator; it has been considered as a case, in which the general 
ower of Courts of Justice to decide on the rights of parties, ought to 
be exercised. Jbid. 680. 

6. There cannot be such a construction given to such a clause in a testator’s 
will, as will prevent a party who conceives himself injured by the 
construction, from submitting his case to a Court of Justice. A Court 
must decide whether the construction of the will adopted by those 
who are named is the right construction, or the grossest injustice 

eb might be done. Jbid. 680. 
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